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QUESTIONS PRESENTED 


1, Were Attorney Leisner's services on: 


A. 


B. 


the bankrupt's taxes 


rental properties, on lease cancellations 
and on recovery of rentals 


correspondence on A, B and D 
on its entanglements with wage earners' claims, 


labor officials, tax authorities, assessors, 
insurance coverage 


legal_services which should be compensated? 


2. Was the M & T preference litigation on which Attorney Leisner did the 
major work concluded by merely a $24,000 cash settlement? 


3. May the Attorney's: 


A, 


B. 


overhead attributable to the services rendered herein 


income taxes on his compensation herein 


be ignored in setting reasonable Attorney's fees? 


4. Were the Bankcuptcy Court's conciusions: 


2% 


x A. 


B. 


supported by the law 


justified on the record of work done and all the 
evidence before the Court 


Nie 


NATURE OF THE CASE 


. This is an appeal in bankruptcy by Attorney Leisner, Co-Counsel 


to the trustee from an order for a $5,500 fee allowance (diminished by 


costs) on an $18,500 fee application accompanied by detailed time sheets. 


COURSE OF PROCEEDINGS AND 
DISPOSITION IN THE COURTS BELOW 


On June 24, 1974, Attorney Leisner filed his petition for allowance 


of $18,500 attorney fees as Co-Counsel to the trustee with a thorough 


report of his legal services accompanied by a detailed record of the 


work done and the time spent on the work totaling 308.35 hours. 


The Co-Counsel, Goldstein, Navagh, Bulan & Chiari had also filed 

its petition for $8,600 counsel fees for services totaling in excess 

ae of 136 hours. The attorneys for the deceased attorney John Swerdioff 
(earlier Counsel to the trustee for about five months) also filed an 
application for $18,000 without time sheets on behalf of his estate. 
(No Counsel fees had ever been paid in this bankruptcy.) 

The matter came on before Honorable Beryl E. McGuire, Bankruptcy 
Judge, at the final meeting of creditors on April 16, 1975. There was 
no opposition to Attorney Leisner's fee application from Co-Counsel, 
the trustee, creditors or anyone, (A-175) 

On May 2, 1975, Attorney Leisner filed a supplement to further 
support his petition and report of legal services reporting additional 


work in 1974 and 1975 for the bankrupt. (A-72-74). Time now totaled 


320 hours. (A-96, #36) 


~is 


On October 3, 1975 (a Friday), a report (A-48/. 2 proposed order 
were forwarded by Bankruptcy Judge McGuire to the if crict Court 
(Curtin, Ch. Judge) which approved the order on (Tues. ay) October 7, 1975. 
(A-82) | 

The report was mailed on October 9, 1975, received thereafter by 
Attorney Leisner, and on October 20, 1975 he personally applied to Ch. 
Judge Curtin for opportunity to be heard. (A-87) 

On Attorney Leisner's motion for reconsideration and a hearing in 
the District Court, Ch. Judge Curtin remanded the case to the Bankruptcy 
Judge for a hearing. The hearing was held on February 12, 1976 and on 
April 27, 1976 the Bankruptcy Judge forwarded a report (dated April 26) 
(A-184) to the District Court and a copy to Attorney Leisner and his 


Counsel William R. Brennan. 


DISPOSITION IN BANKRUPTCY COURT 


The Bankruptcy Court reports of October 3, 1975 (A-82 et. seq.) and 
April 26, 1976 (A-184 et. seq.), among other dismissals of Attorney 
Leisner's work;: 1) dismissed his work on the Federal and State income 
tax problems of the bankrupt, 2) his work on the rentals and the rental 
properties when difficulties ensued in the collection of rentals, on 
the renewal and purchase options of the leases, on dispossess actions, 
insurance and tax difficulties and 3) characterized the M&T preference 
litigation as a $24,000 settlement. 


The Bankruptcy Court awarded $5,500 to the Goldstein firm for 136 


hours of work, $5,500 (diminished by $139.50 costs) to Attorney Leisner 


a 


for 320 hours of work and $1,500 to Attorney Swerdloff's estate for 
& services as Counsel to the trustee and $1,500 as Counsel for the 


petitioning creditors. 


DISPOSITION IN THE DISTRICT COURT 


Attorney Leisner on May 18, 1976 filed objections to the Bankruptcy 


Judge's report. (A-190) 


On October 26, 1976 (A-200), the District Court, Chi Judge Curtin, 
confirmed the Bankruptcy Court's order and Report of Allowance of $5,500 
(diminished by $139.50 costs) to Attorney Leisner on his $18,500 fee 


application. 


On November 26, 1976, Attorney Leisner served and filed his Notice 


of Appeal to this Court. (A-204) 


L. Robert Leisner is a licensed attorney and counselor-at-law admitted 


to and practicing in the Federal Courts for over 20 years with an office in 
Buffalo, New York (A-1, A-126, 127). He was appointed Co-Counsel for Louis 
Sternberg, Trustee of the bankrupt herein on or about November 16, 1966 
upon the death of John Swerdloff, original attorney for the said trustee 


herein (A-1). 


He rendered legal services pursuant to that appointment .(A-1). 


I. THE BANKRUPTCY AT THE START 


The Bankrupt 


At the time the petition in bankruptcy was filed, on or about 


July 6, 1966, the bankrupt was in the window installation and construction 


business for many years past and was actively engaged in window installations 
on new construction work for large public :.d commercial buildings in 

New York and several other states. The bankrupt had encountered iacreasingly 
slow and bad receivables for large jobs over recent years and began to 
actively experience financial difficulties such as meeting payrolls, 

paying creditors and covering overdrafts. As the situation became 

critical with bouncing checks and overdrafts, by the bankrupt which had 
accrued a large unsecured indebtedness to the M & T Trust Company. 

The bankrupt came under bank pressure to cover drafts and debt renewals 

and made a large mortgage to the M & T Trust Company on its valuable 

real property and buildings in the Town of Tonawanda, This mortgage 


was within four months of the filing of the petition for bankruptcy, 


The mortgage was for an antecedent indebtedness and was believed to be 


in excess of $100,000.00 (A-1, A-2) (A-140, 141, 142), 


Death of Trustee's Attorney 


The appointment of the Trustee, Louis Sternberg and his attorney 
John Swerdloff took place in August 1966 and administration of this estate 
had been excellently commenced, when John Swerdloff died on November 14, 1966 


after a short illness (A-2). 


Conditions of Bankrupt Estate 


While the condition and progress of the administration of the bankruptcy 
during this short time were excellent, the unfortunate death of the Trustee's 
attorney in a bankruptcy of this size and complexity at a critical time 
created problems, burdens and work which would not otherwise have been 
the case (A-2) (A-140). 

At that time collection of the accounts receivables had commenced, 

All of the debtors had been contacted and some receivables had been 
collected. Many of the debtors had asserted offsetting construction 
completion charges and other setoffs and counterclaims (A-140). The 
office equipment and personalty had been sold, The trustee was in 
possession of the real property and collecting rents. The lessees held 
leases with various renewal and right of first purchase options (A-146). 
Additionally, the Manufacturers' and Traders' Trust Company asserted the 
validity of its mortgage which it now developed was for a principal 
amount of approximately $125,000.00 against the same property together 


with claims for rentals by assignment (A-3) (Exhibits p.15, 24). 
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At that same time, payrolls, W-2 forms and taxes were confused 
and had not been determined, The bankrupt's pvior and present insurance 
coverage was tangled. There was much uncertainty about the work and jobs 


in progress which had stopped at various construction sites (A-3). 


Organizational Meeting 


Almost immediately upon their appointment, the Co-Counsel by mutual 


agreement met at an organizational meeting to devise a work plan and to 
undertake work best suited to their time, skills and office facilities 
(A-142, L.18). At this meeting, it was recognized that even with the 
already excellently structured administration of the estate by John 
Swerdloff, the creation of any significant estate for the bankrupt 

would rest to 4 great degree on several highly questionable factors which 


would require a vast amount of work (A-3). 


Principal Factors to Create An Estate 


These factors were: 

a) A principal asset listed in the bankrupt's schedules was 
the real estate of $60,000.00 (presumably cost or book value) against 
which the M & T had already asserted a secured mortgage principal of 
approximately $125,000.00 as well as the rental assignments to cover 
the debt (A-3) (Exhibits p.15, 24). 

b) The second principal asset consisted of debts due on open 
account in the book amount of $190,805.00. The fact that the 


bankrupt had been going downhill for several years past. indicated 


is 


that most of these accounts were old and aging and would be 
difficult if not already uncollectible by virtue of the poor 
eendition of the debtors a number of whom were already out of 
business or near collapse. Additionally, many of the accounts 
were for building work only partially completed which would be 
subject to counterclaims, damage claims for work left exposed 

and damaged by the work stopping, claims for cost of completion 
-and many accounts were flatly disputed or had claims for inferior 
work already done, or for work change orders, etc. (A-3). 

6) Additionally, the mere matter of administering and 
straightening out claims and inquiries from all quarters for 
payrolls, insurance, taxes, compensation taxes and all the other 
government and private inquiries would constitute a great drain 
on the estate and would involve a great burden of administration, 
The obtaining of job records, contracts and lien records was, of 
course, essential to our claims and accounts receivable on behalf 
of the bankrupt (A-4) (A-140). 

d) Further due to the chaotic condition of construction 
work when stopped in progress not only the accounts receivable 
would have difficulties of excessive counterclaims, but the 


accounts payable would have inflated claims which would have to 


be resisted and corrected (A-4) (A-142). 


«oe 


II. DIVISION OF WORK 


The organizational conference resulted in the firm of Goldstein, Navagh 
and Bulan undertaking most of the remaining work and litigation on collection, 
extensive work on building censtruction liens favorable to the bankrupt, 
work against creditors’ claims and much other work as well as working jointly 
much of the time with Attorney Leisner as Co-Counsel against the large 
preferential transfer to the M & T; all of which works are reported to the 


Court by that firm in its application (A-4) (A=142). 


III. ATTORNEY LEISNER'S WORK 


Liaison Counsel and Document Depository 


Immediately after this conference, Attorney Leisner who was located 
at the same office as John Swerdloff, began to work to separate the 
bankruptcy files in John Swerdloff's office and to separate and transmit 
all such files as were appropriate to the office of his Co-Counsel in 
accord with the work plan devised at the aforesaid organizational meeting. 
Due to the mass of files and material this process at intermittent interval 
extended over a considerable period of time. Attorney Leisner also 
undertook to handle the considerable volume of accumulated and oncoming 
mail which was already being directed to the same office to the late 
John SwerdlofZ and to make the appropriate distribution to the--respective 
Co-Counsel so that pending Litigation, negotiations and correspondence 
on behalf of the bankrupt would take place without interruption, delays 


and confusion and the pending work of the deceased attorney carried on by 


the Co-Counsel as planned (A-4, A-5) (A=142 1.21). 
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ol Mr. Leisner undertook to and did the work to ascertain the whereabouts 


of papers, contracts, tax returns, financial statements, etc. in files 


stored at the Swerdloff residence garage, or warehoused in the storerooms 


of the Fiddler and Company accounting in transfer and storage files. 


Because of the action being brought against the M & T preferential mortgage, 


it was essential to maintain the possession and integrity of these records 


»s the various inquiries and demands took place from tax, labor and other 
government officials and arrangements were being made to cover confused 
payroll and insurance situations. Considerable time in the worksheets 

included time to refer to the records in connection with tax authorities, 


offsets, counterclaims, wage claimants and refund claims by the bankrupt 


on prepaid items (A-5) (A-140-143). 
The necessity for this work was reflected by the March 12, 1968 
© Notice of Deposition of the M&T requiring the production of financial 


statemeuts, account books, records, correspondence inventory, insurance 


records, tax returns, records of property, machinery, fixtures and 


equipment, depreciation records, records of reserves and deposits, 
records and correspondence of the trustee and counsel concerning the 
bankrupt's assets and liabilities, compromises of lawsuits, appraisal 
reports or opinions of assets, transcripts of testimony (notice of 


deposition March 12, 1968, pages 2, 3 and 4), memoranda, rough notes or 


writings of conferences, conversations (the notice required much more) 


(A-92). 
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Tax Work For Bankrupt 


Early in the bankruptcy proceedings, the trustee requested Mr. Leisner 
to take care of the tax affairs and returns of the bankrupt. Filing of 
Federal and New York State tax returns was necessary and after investigating 
the affairs of the bankrupt, he concluded that certain losses of the 


bankrupt were available to the bankrupt for tax write-offs (A-5, A-95) 


(A-166, 167). 
Considerable work and research was required to determine the amount 

of losses and to document them from the files of the bankrupt. Thereafter, 

he prepared and filed tax returns on behalf of the bankrupt and utilized 


the loss carryovers. Additionally in March 1970, he requested early 


audits in order to close this bankruptcy. Upon audit, he conferred 
with the tax examiner and supplied documentation by way of prior financial 


statements and records, further documentation and records of certain loss 


transactions from the papers of the bankrupt (A-5). Subsequently, after 
an audit which spanned the year, in March 1971, the bankrupt received a 
xeport of no change for the years 1967, 1968 and 1969 (Ex. 6, P. 37 of 
Exhibits) (A-166, 167). 

The subsequent returns were filed for the years 1970, 1971, 1972 and 
1973 and a no change report has been received after a request for early 
audit (Ex. 7, p. 38 of Exhibits) (A-166, 167). 

The Attorney's tax work resulted in reports of no tax on income 


from rents and interest in excess of $84,000.00 (A-95) (income listed). 


Work on M & T Mortgage Litigation 


The real property and buildings of the bankrupt which were the 
principal asset of the bankrupt according to the schedule filed by the 
bankrupt after the involuntary petition and further according to that 
schedule, the property was fully mortgaged to the M & T and that bank 
vigorously and steadfastly maintained the validity of the mortgage 
(A-6) (A-142, 143). Factors essential to the setting aside of this 
mortgage would be the showing that the M & T was a general creditor of 
the bankrupt, that the mortgage was to secure an antecedent indebtedness, 
that the bankrupt was insolvent at the time of the mortgage and transfer 
to the M& T, that the M & T had reasonable cause to believe that the 
bankrupt was insolvent at the time of the transfer, and that the actual 
effect of the transfer was to give the M & Ta greater percentage of its 
a debt than other creditors of the same class. Because of the importance 
of the M & T litigation to the bankruptcy, Mr. Leisner conferred and 
consulted with Co-Counsel David J. Goldstein at timely as well as at all 
critical stages of this most important litigation in the bankruptcy 
(A-6) (A-143). While there was no duplication of work, it was essential 
that both Co-Counsels be abreast of the case and aware of the progress, 
developments and views of the other Co-Counsel so as to coordinate ard 


maximize their joint attack against this preferential mortgage (A-6) 


(A-142, 143). 


Experience in Net Worth Litigation 


Mr, Leisner having a considerable background and experience in net 
worth litigation (O'Connor v. Comm,; Kendzie v. C.; Casciani v. Com., 


U.S., etc.), undertook to do and did the work on this mass of records 
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and papers, locating, studying and analyzing the many financial statements 
of the bankrupt, its subsidiary and affiliates and their intercorporate 
dealings (A-6) (A-153-156). Mr. Leisner also searched out the evidence, 
the correspondence and financial records to prove the facts surrounding 
the long prior and antecedent indebtedness of the bankrupt to the M&T 
on early unsecured notes. Mr. Leisner also undertook the valuation of the 
real property by appraisers for the coming Litigation, the investigation 
of facts surrounding bank overdrafts to creditors and employees, the 
preliminary facts for evaluation of accounts receivable by fiscal experts, 
the accounts payable, the tax situation, the back claims on pending 
construction work and many other factors relating to an accurate picture 
of the bankrupt's financial condition at the time of the transfer. 

Because of the great mass of records and files and the many items 
contained in a corporate balance sheet, the legal investigation and 
research were extremely demanding and time consuming work (A-7) 


(A-153-156). 


Legal Work With Accountant for M & T Litigation 

Mr. Leisner then undertook the retention of Ronald Fiddler, 6.24. 
of the Fiddler & Co. accounting firm,to also independently ascertain 
the status of the bankrupt at the time of the preferential transfer 
to the M& T. The certified accountant utilized all of the above 
waterial and also tax returns and other materials to form an independent 


opinion and to be a competent qualified witness in preparation for the 


coming Court trial, The retention of the certified public accountant 


by the trustee, his services to the bankrupt estate, and the payment 


-ih~ 


of his $2,000.00 fee which has been paid were authorized and confirmed 

by the orders of the Court. During the work of the accountant, in order 
for his work to be accomplished, it was necessary for Mr. Leisner to confer 
with the accountant on num2rous occasions. Also, to supply him with many 
papers and documents as well as reports on collections and payables so 

that he could competently and properly do his work (A-7). 

Along with its contention of a valid mortgage preference, the M&T 
asserted its right to rentals, the validity of rental assignments and 
demand payment on property taxes for its asserted mortgage. Atrangements 
to pay taxes were made and certain indemnification commitments were made 
to the trustee by the M & T for his administration of tax payments and 
rentals should the M & T assertions respecting the mortgage and rentals 


prevail (A-7). 


Rentals and Real Property 


Attorney Leisner undertook and did accomplish the legal work of 
administering and maintaining possession of the real property, and 
obtaining difficult rentals and keeping them in this estate. Considerable 
work was expended on this facet of the bankruptcy. Difficulties in rental 
collection with the Coder, Inc. tenant ensued early in the bankruptcy 
and continued throughout the bankruptcy (A-8, Item 18). West End rentals 
were paid directly to the trustee (A-93, Items 23, 24). Much work was 
devoted to these difficulties in order to prevent waivers of lease 
terms favorable to the bankrupt and to enable the bankrupt to later 
attack the lease renewal and right of purchase options. The tangled 
expenses, property taxes, assessments, utilities, insurance bills, etc. 
consumed a great deal of time and work, The bankrupt collected $62,378.45 
rentals (A-8) (A-66, 67). Virtually all of this work was done exclusively 


by Attorney Leisner (A-8). 
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In the early part of 1968, it was determined to break the leases 
and work by both Co-Counsels was undertaken for that purpose in the 
bankruptcy Court with both tenants being brought into that court. 
After several appearances and conferences, action in this respect was 


deferred by stipulation of all parties (A-8) (A-146). 


State Court Eviction and Lease Cancellation 

Ultimately because of the difficulties with Coder Service, Inc. on 
rentais and the desirability of breaking lease renewals and purchase 
options for more favorable sale of the bankrupt's property, full scale 
eviction proceedings were undertaken by Attorney Leisner alone against 
Coder Service, Inc. in the State Courts, and after trial, an agreement 
was obtained which rid the property of lease renewal options and purchase 
options and prepared the way of the sale of the property (A-145). 


This work was done exclusively by Mr. Leisner (A-9). 


Auction 

Thereafter working with Co-Counsel on Court order, an auctioneer 
was appointed and an auction held with sale subject to confirmation 
at which a lump bid of $80,000.00 and a piece meal bid of $85,000.00 
were obtained. Because of the uncertainties involved in the M&T 
preferential mortgage transfer which controversy was still pending, 
the sale was not confirmed, These actions on the part of both counsels 
resulted in fixing values, bringing the preferential mortgage transfer 


litigation into focus and expediting the litigation and accompanying 


negotiations, etc. (A-9) (A-148). 


M & T Mortgage Litigation 


By this time, Attorney Leisner had done much work on financial 


statements, on case law, on marshalling evidence and various legal papers, 


interviewed witnesses, and retained the services of an accountant and an 
appraiser for the pending litigation. Additionally, Attorney Leisner, 
had held many conferences with Co-Counsel and had held examinations before 
trial with Co-Counsel acting jointly in those examinations. Early in 1968, 
active litigation on the M & T mortgage preference had ensued, With not 
only a number of Court appearances reflected in the work schedules herein 
and also the report of Co-Counsel, the litigation also encompassed numerous 
show cause orders, affidavits and petitions with claims and counterclaims, 
amen nents, notices to produce for examinations before trial by the M &T 
and also innumerable adjournments, conferences and negotiations between 
the parties which are reported in his work schedules herein (A-9). 

Attorney Leisner maintained all of the direct litigation file on 
the M & T preferential transfer at his cffice. Mr. Leisner carrie? the 
bulk of the work on the litigation of the preferential transfer while 
insolvent having a considerable background over many years as a lawyer 
in net worth litigation.(O'Connor v. Comm.; Kendzie v. Comm.; Casciani 
wv. Comm; Casciani v. U.S.) (A-91). 

The opposition in this case was one of the largest banks in 
Western New York and one of the largest law firms in the City of Buffalo. 
Attorney Leisner, when alone or when with Co-Counsel, whether in conference 
or in Court, was always faced with a senior partner, William H. Gardner, 
frequently accompanied by another member of the firm and there was always 


a bank official in their company (A-92). 
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M & T Litigation Settlement 


Ultimately with a full trial of at least several weeks of complicated 
and difficult financial litigation looming, the litigation was resolved by 
a stipulation signed by the parties in September 1968, and an order entered 
in October 1968, both in this Court by which the bankrupt was paid 
$25,000.00 less 1/4th years school taxes and was allowed to keep all 
rents previously collected. The rents and cash payment totaled $86,°33.35 
(A-9, 10). : 

Additionally, the M & T waived all right to claim or further participate 
in the bankruptcy thus waiving $51,873.93 of other principal claims on 
its claimed mortgage in excess of $137,780.08 as of March 18, 1968. 

With adjustments for property taxes, interest income on rents deposited 
and insurance bills, the $86,000,00 odd dollar figure would probably 


net to more that $70,000.00 (A-10),cash, plus a waiver of a $51,876.93 


deficiency judgment (A-99). 

Considering the earlier auction bid of $85,000 and the auction and 
sale expenses-on an actual sale, the amount realized and the claim waiver, 
reflect a 100 percent recovery on the real property for the bankrupt. 


The great amount of legal work done to accomplish this result was warranted 


and highly successful (A-11). 


Ready to Close in 1970 


While Attorney Leisner had completed the closing of some collections 
in the process of settlement or payment when he commenced work, in the 
main this work had been done in due course by Co-Counsel, and only the 


existence of a few necessary lawsuits in the hands of the Goldstein firm 


prevented the closing of this bankruptcy in 1970 (A-32). 
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IV, ATTORNEY LEISNER 


Amount of Work Done 
Attorney Leisner worked 320 hours on the bankrupt's affairs (A-11, 
A-73, A-74). Attorney Leisner's normal billing rate in 1965 was $60 


an hour. In some cases, it was more in the later part ef the 1960's 


(A-170). 


Overhead 


During the years 1966 to 1970, Attorney Leisner leased an office and 
maintained a law office at 2500 Rand Building or 806 Rand Building at 
considerable expense. 

The proposed allowance of Counsel fees and memorandum reflect no 
provision of iaw office overhead. (Items.29, 30) (A-95). oe allowance 
would not cover overhead for the work attributable to this case let 


alone taxes (Item 38, A-96). (Point V-A Argument ) 


Efforts to Close Since 1970 

It should be noted that the applicant sought and obtained an early 
audit in order to close the estate in 1970 (A-101). He sought to close 
the estate again in 1972 (A-102). He offered to the Co-Counsel to go to 
New York City for examinations before trial and for trial preferences in 
1972. On a number of other occasions, he sought to close the estate 
(A-95, 96, 101, 102) (A-45, entries 5/26, 7/1) (A-46). Mr. Leisner 
came to Buffalo from Albany a number of times to do anything to close 
the estate (Item No. 35 in A-95). Subsequent to the filing of the 
application for attorney's fees, Mr. Leisner on different occasions 


spent several half-days with the Court staff itself reconciling records 


atts 


of court orders which could not be interpreted due to changes in 


bankruptcy personnel and methods of recordkeeping (A-73, 74). 


Experience 


Mr. Leisner also did additional tax work (A-73) and other work for 
the bankrupt at the final asavine of creditors some of which is mentioned 
in his supplemental report, and the time spent on behalf of the bankrupt 
now exceeds 320 hours (A-47, 73, 74). 

Mr. Leisner served as a trial lawyer for the Chief Counsel's Office 
I.R.S. in the 1950's and as attorney for many taxpayers 'e.g., Bauer v. 
Foley, (2nd Cir.) and served as a special tax counsel many times (A-128, 
A-130). 


Mr. Leisuer has practiced law for over 20 years (A-126) in Federal 


Courts in Ohio, Washington, D.C, and New York (A-127, 128) and particularly 


in the trial and appellate courts, State and Federal, located in New York 


State, has done successful work as Counsel in major capital cases (A-132, 


133) and has done a considerable amount of practice in the tax and financial 


fields (Tr 83, February 12, 1976) (A-130, 131). In 1954 or 1955 as a 
young lawyer, he was with a law firm that had a very large collection 
practice representing Dun and Bradstreet and a number of the major oil 
companies (Tr 83, February 12, 1976). 

Mr. Leisner is a Hearing Officer for New York State and has held 


formal hearinge across New York State in litigated cases since June 1970 


(A-125). 
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V. THE BANKRUPTCY AT THE END 


a. At the end of the bankruptcy, total receipts were: 
$ 86,833.35* M & T settiement of retained rents 
and cash payment 
21,338.59* Interest largely on above funds 


35,288.67 Receipts obtained from disputed claims 
and accounts receivable 


9,487.25 _ Auction of personalty and refund claims 


$152,947.86 Receipts 


Later interest brought the total 
TO: 


$154,196.34 TOTAL RECEIPTS (A-81) 


Approximately *$108,000 was derived from the litigation involving the 
preferential transfer of the real property and funds and interest derived 
therefrom. The M & T throughout claimed both the real property and 

the rentals of *$62,378.45 (E-18, 19). The cash payment of $25,000 

less a fraction of school taxes, $24,454.92 (E-29) and the rentals 


totaled *$86,833.35. Interest brought the total to in excess of 


$108,000. 


Attorney Leisner worked on the difficulties of the rentals and the 
lease waivers, cancellation of options and pursued an ejectment 
action to keep the $62,378.43 rentals coming to the bankrupt and 


to protect the *$62,378.43 of rentals. 


<2le 


Attorney Leisner worked on the tax matters of the bankrupt to keep 
the *$62,378.43 of rentals and the interest of over *§21,338.59 
or more than *$83,717.02 (the later interest brings the total to 


over $85,000) clear of Federal and State taxes. 


Attorney Leisner took the principal role in the M & T litigation and 
did the major work on it. He maintained the files at his office and 
coordinated the efforts of the Co-Counsel on this litigation and 

the negotiated settlement (E-27) (A-28, 29). The attorneys coordinated 


their work. 


Attorney Leisner coordinated the bankruptcy files so that the collection 
and litigation of the accounts receivable by the Goldstein office, 
the M & T preference litigation and the bankrupt's tangled affairs 
on labor, taxes, insurance, realty and liens and charges meshed together 


to build up and preserve this estate (A-4, Items 9 and 10). 


While Co-Counsels were both fully cognizant of the affairs of the 
bankrupt, they organized and divided the specific areas of their 

legal services (A-4, Item 8). The Goldstein firm concentrated in the 

area of the recovery of the accounts receivable and collection litigation, 
and took a more limited albeit important role and expended a much 


more limited amount of time on the M & T preference litigation (E-27). 


a 
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Priority Claims, Secured Creditors and General Creditors 

Without defeating the M & T claim to the property and rentals, 
without obtaining the cash ($24,454.92) and without obtaining the 
rentals of $62,378.45 (in spite of the difficulties on the r -.tals) 
and without the interest of $21,338.59 on the amounts obtained, and 
without protecting the amounts obtained from taxes and other claims, 
this bankrupt's estate would have nothing left for creditors. 

Priority payments of $12,101.73 for wages, $40,308.85 due for 
taxes and a secured payment due of $1,356.75, total $53,764.33 (A-83). 
The assets recovered outside the matters in issue were only 

$35,288.67 from accounts receivable (A-83) and $9,487.25 (A-69, 70) 
for personalty claims or a total of $44,775.92. Even with the allocation 
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of a share of accrued interest upon this later sum, ‘ esultant 
total would not equal the sum of priority and secured claims, 
thereby leaving nothing for general creditors. 

On the $18,500 fee of Attorney Leisner in issue and the fees 


allowed to the other firms, the dividend to the general creditors 


would exceed 21 percent. 


The Allowed Fees 
On the attorneys' reports of their services, the bankruptcy 


court allowed: 


Request Hours Allowed 
L, Robert Leisner 
(Co-Counsel for Trustee) $18,500 320.00 $5,500.00 
Goldstein, Navagh & Bulan 
(Co-Counsel for Trustee) 8,600 136.00 5,500.00 


Kavinoky, Cook, Hepp, 

Sandler & Wisbaum 18,000 No computation 3,000.00 
(Attorneys for Estate of 

John Swerdloff who was 

attorney for Trustee for 

about five (5) months) 


2 Su 


The bankruptcy court report among ciher jismissals of Attorney Leisner's 
gervices: 1) dismisses the tax work on over 9(5,000 of rentals and 
interest; 2) dismisses the work on the rental properties and the court 
actions and difficulties om the rentals of $62,378.45 as not being legal 
services; 3) dismisses correspondence connected with 1), 2) and 4); 

and 4) characterized the M & 7 litigation as a $24,090 settlement (A-85) 


(A-188). 


Recently, Attorney Leisner was advised that the other law firms had 
been paid, Attorney Leisner has no quarrel with the other firms, their 


allowances or their payment. 


Attorney Leisner has sought relief in the court below and appealed to 
this court. There has been no controversy among the attorneys and there 
is no opposition to Attorney Leisner or his application from the other 


attorneys, frow the trustee, from the creditors.(A-175). 
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@ e(P),JUT ADEWaATE Cuvirrnsat los a VITAL bax To 1 'PJooT BLE 


ern cel 


"That has already silenced the voices of silent spring in count- 
less towns in America?" 


"Silent Spring" (1902) Rachel Carson 


"The things we care about the most are at the mercy of the thinzs 
wecare about the least." 


William James 


"The tradition of their fortitude, their sensitiveness 
to civil rights, and their vital interest in iiuman 
freedom extends back through not only generations 
but centuries azong the tnglish soeaking veoples. 


"Perhaps the unfortunate developasnts outlined 


above wg be attributed in part to the cons icuous 
absence today of such lawyers. But consideration 
of the problem resulting from the failure ot the 
Bar and its well-nigzh pervasive attituie of aoathy 
& lies outside the scope of this article." ; 


New Encroachnents on Freedom 
John Lord U'srian f , 
66 Harvard Law Review, p. 2o 1952 


One facet of the "Failure of the Bar and its well-nigzh — 
pervasive attitude of apathy” may be illuminated by this avpeal 
from the denials of the vetitions and reports of attorney Leisner 
the appellant in this case. 

"Your petitioner was burdened with indigent work and time 
consuming cases in tne State and Federal Courts at this time. 
Exanples of work at that tine: Stephanie Bauer v. koleyv Dist. 
Dir. and U.S. appeal 2nd Cir. with rearguient in 2nd Cir; “Uo. 
ex rel Deklumer v. Mancusi Harden, attica, (14 year-old child 
on life sentence) appeals to 2nd Cir; otners interstate trefts 
etc: People v. Sam Edward Hillfitt, coram nobis, life sentence , 
Attica, Court of Appeals. ** 

"Your petitioner suffered great economic hardship at this 


oe bootnoie 
eo; ’ 1 fr #3 fo 4 = 
Bauer v. soley and U.3..(2nd Gir.) one of the cases leading 
"ycrestion of wc7 on s rizhts in taxes and "innocent s:vuse” law 


**New York State Court of Anneale, 


time” . « "And petitioner vould have taken a joo in other law 
work and left orivate vractice, but tne work on the bankrupt 's 
ease with the M x T on the preferential nortzaze prevented 
petitioner from taking other enployment. As soon as the Vz Tl 
mortgage litigation was concluded in late 1309, your petitioner 


made job applications." i, 
Attorney Leisner in supplement to Petition 
and Report of Legal services. appendix (a-/2) 


Attorney Leisner took a vital part in the 1900's in law 

work for indigent Attica orisoners, appeared pefore the governor's 
Commission investigating the cause of the Bultalo riots and cnair- 
-ed the Erie County Bar Association Civil Rights committee for 
several years in the 1900's. (necord, Doc. #11, Memorandua, Ww. H 
Brennan, page 11);(a-72). He took a job in 1970 vecause of 
economic hardship. ‘fuch has been said aoout the tragic attica | 
riot, which occurred in septemoer 1y/l. 


"The criminal justice system is at least as 
great a part of the proolen of Attica as the 
correctional facility itself." p. xix. 


"No aspect of law and order is more urzent than 
reform of the criminal justice system." p. xx 


Forward To lhe Ufficial Revort of the 
ew York otate ooecial commission on attica 


If as John Lord O'srian asserted the tradition of a oar 
sensitive to civil rights and vitally interested in human freedom 
and extending back through centuries among the English-speaking 
peoples is an important factor for our free society, then the 
importance of adequate and fair compensation to an attocney can 
be seen. Indeed, more pointedly one judge has written: 


"As a final tnouzht we would like to mention 

the fact that it is important to tne creditors, 
the trustee, the odankruot, the referee, and 

the oublic in general, that competent attorneys 
be attracted to do the work of attorney for the 
Trustee in sankruptcy." 


"The C-urts must recognize that these men 
must be adequately and fairly comoensated 
if they are to be exnected to lend their 
2 skill and talent to tais area of tne law.” 
n re seed Marketing association 22d 7. 
Supp. ' 


POINT it 


IT WAS ERROR NOL TO RECOGNIZE THaT Were alTORNEYS daD DUNE 
UNEQUAL asiJUNTS OF YORK THE Casto HJULD EACd Is TU 3b CodPehonTeD 
Ui THE BaAols OF Tit Wonk o® nad DUNE 


Where a number of attorneys are associated they are 

entitled to a reasonable fee for all of them and one of them 
cannot by accepting from a client less than a reasonable fee 
deorive the other attorneys of such a fee. onell yv. Frank 
Snell Sawmille Co. DC Ga, 271 F 690 aff'd 284 F &47 cert den 20l 
Up iow. OL 

& A case similar to the present where a number of attorneys 
had worked on the bankruptcy, one atturney had died, another firm 
had done limited advisory work although co-counsel and another 
firm had done the work, the amounts awarded the different counsel 
had to te based on the work each firm or counsel had done. 
Surface Transit Inc. vy. Sax, Bacon & U'Shea 266 Fed. 862 (2nd Cir.). 
Yr. Garlock and Hays, St. John, Abramson and Hilbren were 
co-counsel and Mr. Lennox died. The court awarded $142,500.00 
to ‘r. Garlock $10,000.00 to the Hay's firm and $2,500.00 to 
the estate of ‘ir. Lennox. 


"Any attorney who hopes to obtain an allowance 
from the court should keep accurate and current 
records of work done and tine spent. Lawyers 
are well aware tat esosecially wnere services 
of the nature here involvei are spread over a 

eriod of time and cayment is virtually assured, 
are valued orincipally on the pvasis 34 ; 


he i , 
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It follows that awards and acceptance of lezai fees by 
1) the deceased attorney John swerlloff's estate or 2) by the law 
firm of Goldstein, Navagh, sulan and Chiari cannot deprive 

Attorney Leisner of adequate convensation of his legal services. 


Pulwl Lit 
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B) RENTAL PROPERTY 


a. It_was error for the bankruptcy court to refuse to 
compensate Leisner for tne tax worx done as an attorney. 
The Bankruptcy court report of Uctober 3, 19/75 talks about 
tax returns as an administrative cost, and gives Leisner no credit 
for his tax work. The subsequent report derides the attorney 
and the returns he filed, and asserts a sure grasp of tne 
return it believes should have been filed for 1907. Other courts 
have viewed the matter differently. Une bankruptcy Judze held: 
"Stated in statutory terms the question is precisely what is 
the meaning of the language in Section 0012 b (3) that a trustee 
shall make the return of income for such a corporation." te held 
that the question must be considered in terns of the context 
of Title 28 U.S.C. Section 900 in conjunction with a non-operating 
trustee in bankruptcy." He stated "The supreme Court obviously 
‘wished to leave open the meaning and effect of 26 U.35.U. 900 
in conjunction with a non-operating trustee in bankruptcy." 
In re Statenaste Ss 2% §& at 1255 (1971) opinion of 
referee (reversed on other grounds. ) 
The U.S. supreme Court has characterized tne auestion of 
bankruptcy carry back losses as a “difficult question of 
bankruptcy law". Segal v. Rochelle 29 5, 375 at 470, (1960) 
Also, under the annotutions of Section oOlé 1.2.0. wnere 
a receiver is appointed to collect rents and operate a mortzaged 
parcel of corporate real estate there is a special ruling, feo. el, 
1933, 333 C.C.H. Parazraoh ol¢3, which treats tne matter differently. 


t tne trustee's request Leisner 
deral and State tax work, 


the lecal researcn, the investization of tne facts, tue 

exanination of the documents, the filing of the returns, the 

request for early audits, neetinz with the auditing agent and 

furnished the docunentation on tne audit wnich spanned a year before 

closing. He finished his work with a report of no tax on incote 

in excess of #€0,000.00 and obtained letters of no chanze after 

the audits were completed. Even if tax had been owed, Leisrer, 

by law, must be compensated for his attorney's work on the 

bankruot's Federal and State tax matters. over seven years. 
The Courts have held in sew York that tne kind of tax 

Leisner constitutes oracticing lav. 


suffice it to say that a 
as an attorney, did all the oanxrupt fe 


work 


done by 'r. 


"It is much too narrow a view, and one revealing 
inadequate verceotion to regard tne tax law as 
merely_a matter of accounting. dore than most 
specialties in tne law, tax law is drawn irom 
and involved with many branches of the law." 
Matter of N.Y. County Lavyer's association Bere 


2/7 ADD. Div. av Bo> ail &@ 277 Nets /2o Gf Be tbe 
end 451. 


Another case also suovorts attorney 
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his tax work sonstitues legal services, Jatter of 1 Gos 
“awver's assn. v, Standari Tax ~ ¥anacenent Corp. 1&1 isc. 032, 
(Injunction against corporation advising subscrioer how to eltect 
tax saving under tax laws. ) 

It should be noted that Bercu (a non-lavyer) orior to 1346 


routinely charged $50.00 an hour for tax advice. 

b. It was error for the bankruptcy court to refuse to 
compensate Leisner for his attorney's work in collecting Fen it 
ani_in lezal matters affecting tue property. 

Yhen rental difficulties case up wita Coder at tue request 
of the trustee he instituted collection etforts over a sustained 
period with denands, notices and finally brought a otate court 
action for recovery of possession of tne real srooverty from voder, 
broke the lease purchase option and dratted a new ri 


Leisner's claim that 
‘fa 


der to tne lease. 


All this involved a great anount of work over three  eanaieny 

John J. Bennett v_ supreme ‘ntorscenent Coro. 190. Div. 
265. The taking of assiznenents tor the ourvose of orinzinzg sult 
on claims which prove otherwise uncollectible constitutes tne un- 
-authorized practice of law. 

Engazing in the practice of handling dispossess proceedings 
for landlords constitutes “oracticing law" within statute 
punishing unlawful apie epee of law as a criminal contempt. N. Y. 
Judiciary Law section 750 subdivision 7 as added by Laws of 1337” 
C43. In re Wenzer ol N.Y.5. 2d 6&6, 1&5 isc. 960; In re 
Collins N.¥.Sed 186, 369 ™ 


The intricacies of waiver of nonpayment of rent, dispossess 
proceedings, waiver, canceling a lease, camehaae: options, are 


The appearance of a corporate landlord in a summary proceeding 
for non-payment of rent by an agent who was not an attorney was 
unauthorized by law and reouired dismissal of the proceeding even 
though after objection the corporate landlord attempted to pro- 
-ceed by a duly licensed attorney. Finnox Realty Corp. v Lippman, 
163 Mise. 870; Hillside Housing Corp. v Hisenberzer, | 12. 

Under Section 440 of N. Y. Real Proverty Law the dealing in 
real estate for a fee and collection of rentals for a fee are con- 
-fined to licensed brokers. But exceoted from the very beginning 
were “attorneys at law," Weinblatt v Parkway st. John's Place, 

Zi N.Y.8 72) aitirmed 22 i g : 
810, and referring to Ch. J. Cardozo in Roman v_Lobe, 245 N.Y. 5) at 
54. 


The activities verformed by Attorney Leisner respecting the 
rental properties with involved leases and options and dificult 
rents were matters wnich clients have brought to lawyers for 
centuries as persons worthy of trust and confidence and xnowledgable 
in property law and rights. 

It was error for the dankruptcy court to refuse to compensate 
Attorney Leisner for his legal work resoecting the rental proverties. 


*Now Judiciary Law Section 750 3 
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C. Denial of compensation for corresovonience 


It was error for the danxrupicy court to deny com-ensation 
for correspondence. No lawyer could tuaction witnout 
correspondence. Not everytninz must oe done oy court oleadings 
and certainly televhone calls and memory are no good for disputel 
matters, over a long veriod of time. 

In "Thoughts on Fees and 3illing",J. N. Devjeo (Vice Fres. 
Calitornia sar ljo7-0&, New Yora state ar J... wol 46 at 0.47), 
attorney DeMeo describes the "treat Leak", failure to cnarge 
tor corresponience, telephone calls and copy macnine: copies. 
Qutzoing correspondence is jescrived as a two or three unit 
charge, $10 or $315 with copy letters at a ainimum oI pe to cover 
the cost of preparing the copy, postage and nandling. 

The California lavyer points out that incoming corresponience 
must be opened, delivered to the attorney, reviewed by him and 
either filed or answered. ‘This all costs him money on incominz 
correspondence and documents. de also points out the necessity 
of logging phone calls and recommends a standard two or three unit 
charge for short incoming and outgoing vhone calls. 

Gearhart of Binghamton, N. Y. quotes Eugene C. Merill at 
an Illinois state sar Economics conference on the necessity 
of Keeping a record of time svent on correspondence. 


"A letter may take fifteen minutes or an 
hour of the lawyer's time to dictate, | 
check and sign to say nothing ot the time 
used in asseaolinz tne information necessary 
for writing the letter." #erill, aearnart 

N.Y.5 Bar oa vol. 44 p. 458 


The Courts also confirm these facts: 


"For every nour spent by a lawyer at least 
another hour is srent by clerical help. 
This is rather oovious ‘vnen we tninx of 
the lawyer dictating a letter to a steno- 

rapner who must spend time as she takes 
ictation, transcrioes ner notes and mails 
the letter." Puolillo v american sxport 


SR SE RMS NR MN a - 
asec 


32 


Time spent answering correspondence may be inzluded in the 
category of legal services. Midvest gnzineerine and foulovent vo. 
440 F. 2d. 320 at 340, 7th vir. (1971). 

Not only do the authorities and the Courts hold that a lawyer's 
time on correspondence must be compensated, out it has been further 
stated that even the lawyer who attemots to keep careful track of the 
time can assume that 15 vercent of the time he spends will be lost 
and not charged to any client. - Merill at a program of the bceonomic 
Institute of the Illinois Bar Assn. June 22, 23, 1900, cited by 
Gearhart in "The Priceless Ingredient in setting Legal Fees.", 

N. Y. S. Bar Journal vol. 44 p. 458. In the same article Gearhart 
also states that the foregoing observation is confirmed by Daniel 


Cantor of Philadelphia, Pa. 


d. Legal services on entanglements etc. 

Attorney Leisner did much work with tangled labor claims, state 
Labor Dept. officials, tax officials on matters relating to other 
contractors, tangled insurance coverage, property assessments and 
taxes, backcharges and counterclains, and a great anount of invest- 
-igation and research on the M&T preference litigation. This 
involved a mass of records and papers and required locating, studying 
and analyzing the many financial statements of the bankrupt, its 
subsidiary and affiliates, and their intercorporate dealings. 

Attorney Leisner searched out the evidence, the correspondence 
and the financial records to prove the facts surrous:ding the lonz 
prior and antecedent indebtedness of the bankrupt to the M&T 
on early unsecured notes. The investigation of facts surrounding 
bank overdrafts to creditors and employees, the preliminary facts 
for evaluation of accounts receivable by fiscal excerts, the accounts 
payable, the tax situation, the back claims on pending construction 
work relating to an accurate picture of the bankrupt's financial 
condition at the time of the transfer. Attorney Leisner retained 
the evidence, files and documents for this litigation. His office 
was the document depository, and he at the outset took steps as 
co-liason counsel to coordinate the work so that pending litigation, 
negotiations, and ccrespondence on benalf of the bankrupt would 
taxe place witnout interruptions, delays or confusion. 
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@ Legal services such as dealing wita union laoor officials, 
taxation matters, recoveries from detaulting tenants, and elin- 
-ination of labor claims were allowed to attorney Henry 3. Hooker 


in the case of In re Souitable Utfice sidg. Corp. 83 F. supos. 541, 
S.D.N.Y. (1949) ard 174 F ed E27 rev'd on otner zrounds 175 F ed 
218. Another case from the Southern District or New York asserts: 


"4uch of the lawyer's work consists not in 
endless courtroom apvearances or formal | 
pretrial procedures but in careful invest- 
-igation of his case, and he is entitled to 
be fairly compensated for his efforts in or 
out of court.” at 252, J. MeManon, S.D.N.Y. 

Paolillo v. american *xvort Isorantsen 
Ines _Inc., 305 F. Supp ¢3J, (107) 


The denial of compensation for legal work on a) taxes, 
b) on matters pertaining to rental properties c) on correspondence, 


and d) the legal services; on the bankruptS many entanglements 
was error. 


POiwt IV 


"sOILER PLaTe" IS NO SUBSTITUTE IN THE CUNSIDSxsTIUN JF 
A SETTLEVENT. abLL FACTORS Jk LHE SETTLEMENT aND ITS siNERITS 
MUST BE JUNSIDERED. 

a. "boiler plate" 

The first bankruptcy court refers to $24,000.00 (4-85) 
from the settlement of a hotly disputed prererence claim. (uct. 4, 
1975 Report) and again on April 20, 1970 the bankruptcy court 
states: "Basically the trustee's action to recover property worth 
$100,000.00 was comoromised tor $24,000.00. (A - 188) 

The United States Supreme Court has held that “boilerplate” 
is no substitute for the evaluation of a settlement. It is essent- 
-ial to have a comprehensive considieration of all relevant factors. 
Protective Comnittee v anderson 390 U. S. 414 at 434; also held in 
Newman v_ stein 464 ¥2d 369 (2nd Cir) 1972. 

b. The relevant terms of the settlement 

In addition to the terms of the settlement stipulation, and 
the relevant factors which surround it, - “ 


"Finally the view of exverienced counsel as to the 
merits of the settlemsnt_is entitled to consideraple 
weight." Entin v Barz 412 F. suop. 506 at 51 .(A-121,a-1)) 


In the same case the court held tnat "the benefit produced 
which amounts to about one fourth of claimed losses is hizhly 
favorable. Entin v Barge 412 F. supp. at 518 

The bankruptcy report fails to adeouately report this 
litigation, the lawyers work involved, the settlement acheived 
or the benefit to the estate. (A-l2l, A-154) 

The fact is that the nortgage contained an assignient of 
rents, the Bank sought the rents and an accounting of the rents. 
There was a lot of legal work caused by and done on the claim for 
the rents. By the settlement stipulation the M & T waived its 
claim to the rents. (E-4, paragraph (d); (E -29, paragraph 5); 
(claim to rents and accounting,(£-18 paragraph 11). 


cbr a RR AE RR A RS AE? CO FRO Sm ae SARE SORORITY AEE BON SEC 3 ARO ORNS REDAARE dS do aR URN MH 
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The law in New York State as opposed to some other circuits 
@ favors retention of the rents. ‘There is of course the constit- 
-utional requirement of national uniformity in bankruptcy and 
presumably the M & T bank launched its attacks on the basis of 
national uniformity in the treatment of rent assiznaents. 
(A-151, extensive auotes of rules in the Sth Circuit and in the 
3rd Circuit, in Mr. Brennan's letter to the Court). 
In a celebrated and repeated article it was stated: 
"Paper rights are worth, when they are threatened, 
just what some lawyer makes them worth." 


Present in the negotiations were the prime rate on interest 
(A-165) financing considerations for a vurchaser (A-165, line 5) 
and the tax picture on the rents. (a-165, line 10) 
Here the M % T preference litigation involved real vroperty 
which had been cut up at auction on open market with top bids 
® obtained of °85,000.00. (A-148). The M & T had made a sustained 
efforts to  otain the rents collected of #o2,375.45. (E-18,13) 
The M & T gave up its clain to those rents and made a cash payment 
(E-3) of $25,000.00 less a fraction of the current school taxes (B-4) 
or $24,/54.92. (R-29 para. 5) The retained rents and cash payment : 
totaled $8,633.25. (The price at auction bid was #85,000 at about 
the same time as the settlement. ) 

The M % T also waived its right (E-31) to a claim based on a 
$51,676.93 deficiency judzement entered in favor of the M & - 18 
Supreme Court, Erie County. (A-100) Interest on the cash payment 
ani the retained rents was a substantial percentage of the total 
interest in excess of $21,336.59. (A-90 #15) 

ce. The benefits of the settlement 

The vayment of $24,454.92 cash, the relinquishment of a 
claim based on a $51,876.93 deficiency judgement and the waiver 
of the bank's vigorous claim to an essignment, an accounting, 
ani the appointment of a receiver for the rents amounting to 
$62,738.43 must be considered as something more than a pe4,000. 
cash settlement. 


benefits of settlement (cont'd) 


The additional fact that nost of the interest of $21,438.59 
was earned on the #86,&34.25 rents and cash payment, considered 
with the $51,876.93 judgement waiver truly reflects a much greater 
benefit to the bankrupt's estate than the mere cash settlement in 
the bankruptcy court's report. (A-10) 

The refusal to recognize accepted legal services, and the sub- 
-stantial settlement benefits received by this bankruot, was error 
which deprived Attorney Leisner of fair and adenuate compensation. 


PULNT V- A 


& THE OVERHEAD CUcoT OF a LaW UrrlCH Lo al INDI oPENoaBLE Favlux in 


a Lawton's bis 


There has been a continuing concern about the cost of operating 
a law office and the steadily rising costs, more than 40 years ago. 
In Hammer v. Tuffy 145 F. 2nd 447 at 451 end Cir. (1944) the court 
held that in the case of a lawyer that at least 30 percent of any 
fee to the attorney must be deducted for office overhead wnen it 
endeavored to arrive at fair compensation. 

In volume 46 New York State sar Journal 9. 47, a study vapepie 
that tne overhead of New York City law firms is now 42 vercent. 

In volume 58 Am. Bar Association Journal o. lod Ernest decries. 
tle necessity of keeving track of minutes, lest the lawyer's conuzrn 


for vital causes to our country be lost. “Inventions for sale py 
the Minute." Cantor replies at 58 Am. Bar Journal that time, 


skill, inventiveness and service can be put into a factor. 
This court too has repeatedly held: 


"Lawyers are well aware that especially where services 
of the nature here involved are spread over a period 
of time and ultimate payment is virtually assured the 
are valued principally on the basis of time required.” 


In this case, the work was done, the time was spent on the 
bankrupt's affairs and detailed time sheets were kept. 
a, Cases on Sconomics of a sankrupt Estate 


Sometimes a bankrupt estate has no money left for general 
creditors or it has a limited amount of money for taxes and priority 
claims. But, even in such cases attorneys who work to create, or 
to defend or to preserve the bankrupt estate or to have the bankrupt 
estate fulfill its basic duties are paid for their work. 


The fact that an allowance to the accountants would not permit 
payment to the general creditors should not cause a reduction. 505 


F. 2nd 794 (7th Cir. 1974). In re Brooks v. Woodinzton 
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It is not a sufficient answer that there will be very little 
lett for creditors in any event. silver v_ Rosenoerz 1) réd_lu2év 
(2nd Cir.) 

"The benefits produced which amounts to aoout one fourtn of 
claimed losses is highly favorable." Entin v_barg, 412 F. supo. 
at 518. 

In the present case all the great amounts of taxes are paid, 
all the priority claims of wage earners are vaid, and a large 
general creditor class recelves a hizhly favoraple dividend on 


claims. 


b. Law Office Economics 
In 1921, Erie County surrogate Louis Hart held that with the 
present high cost of living and the diminished purchasinz power of 
the dollar, the exvense of maintaining the city lawyer's office of 
the present day must be taken into consideration. In re Plinpton's 


Estate 186 N.Y.S. 257 (1921). 


This court too, has long recognized that law office economics 


must be considered. 


"Curidsly the comoensation of attorneys is frecuently 
discussed and thovght of as if the attorney was the 
beneficiary of the whole amount avarded without re- 
-membering tnat he, lixe the business man must first 
pay expenses before he can determine what he really 
earned for the support of himself and those dependent 


upon him." Straus v Victor Valkinz Machine Co. 23/7 
F. 806 (2nd =tne court neld that in an era 


of rising costs, rents, etc. overhead must be considered. 


"Tt is matter of common knowledge that there has oeen 

a very great rise in rentals in business sections where 
attorneys ordinarily must have their offices as well 

as a substantial advance in the compensation accorded 
to their employees, and, when an allowance is to be 


made the courts must give these facts consideration." 
Straus v Victor Talking Macnine Co. 


If the Courts must give these facts consideration, it is a 
practical necessity for'this vourt to inquire into their applicat-. 
-iton in this case, and to consider the economics of Mr. Leisner's 
& Law Office. 
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ce. The Eeononics of Mr. Leisner's Law Office 


THE BANKRUPECY JUDGE RECUSNIZED UN TdE xa00RD Ub PRUCESDLNGS 
IN THIS CasE THAT a LASYER'S OVEnHEAD (HIS CUSTS ON WORK) Is 25.00 
AN HOUR (A 123, line 17). Thilo Is CUNHIRWED oY THE olalh Bak olUbY 
CITED ABOVE Ob OVERHZaD BEING 42%. 42% OF aTTURNEY LEISNER'S 1305 
NORMAL $60 AN HOUR (A 175, line 62) EQUALS $25.20 aN HUUR UJixHnaD. 

Attorney Leisner expended 308 hours (308 x $25.00 = $7,700.00) 
in the creation and preservation of the oankrupt estate, and Was. 
awarded $17.84 an hour, which means that if the bankruptcy court / 
stands he has worked for nothing for the preferred or priority 
creditors so they are paid, their claims, in full, $40,000.00 of 
taxes and $12,000.00 of priority wage claims and he has subsidized 
the general creditor class so that they receive $54,752.01 or more 
than a 28% dividend. 

Attorney Leisner has not only worked for nothing in the bank- 
-ruptcy since 1966, but he has spent $7,700.00 to work for novning 
on this case. He has been awarded nothing for kis work and $5,500.00 
for his $7,700.00 overhead exnenditure. 

While the funds obtained and protected for the bankrupt have 
been steadily accruing interest over the years, Attorney Leisner 
has been oaying interest to the banxs over the years. 

A court of equity cannot compel an attorney to subsidize the. 
general creditor class by $2,200.00 and have hin work for notning 
over many years in a case where larze claims for federal and state 
taxes, and wage earners are paid in full and a highly successful 
dividend is brouzht to the zeneral creditor class. 


PulnT V - 23 
THS SEFECT OF TAX¥o ON THE Lain’ BES CaNwJT Be 1 sNURED 


As stated in Hemmer Vv Tut fy. act In_re sLitpton s Estate 
(1921); and Straus v. 
the courts held it essential to ne overhead to determine 
a lawyer's take home pay. “What he really earned for the supoort 
of himself and those descendent uvon him.” From these earlier 
cases a corollary follows in today's society that income taxes 
must be taken into account. 


"Taxes must be taken into account in passing u.on 

the reasonableness of an attorney's fees." « « « 

"Again the court must take into account tnat today 

rents, clerical assistants and office suovlies are 

far in excess of what tney were out a few years azo. 

U 115.12& acres of Land Wore or Less in oa 
e (Jo at /9Y 


A fee of $211,500 was not unreasonable in view of the fact 
that income taxes of special counsel would anount to $167,533.50 
which leaves him with a net take home pay of #43,710.50 U. 5. v Ilo. 
128 Aeres of Land Supra. 

The holding that taxes must be taken into account in determin- 
-ing a lawyer's fee is important as can de seen oy the supsequent 


analyses: oe ,500 for more than 320 hours 


[4 d or cost of 
Preliminary 2% overnea 
computation 7,//0 work on 320 hours 


(please see 
next page) 


the computation 
here deducts 
overhead exvensed 
in 19°%'s 


: ey O1. 10 N. Y. tate tax on §10, 730 
3 3.23 


*Attorney Leisner's ootimum take nome pay for services in 
bringing 100 vercent to the zovernrent taxes, 100 vercent to the 
priority wage claims and over 2l per cent dividend to the general 
creditors. 

** The overhead was exvensed at lower rates in the 1900's and 
cannot be deducted. This gives some idea of the tax impact on a fee, 
but the next analysis gives a much more accurate picture. 


BUT 
& No lawyer can survive on this one fee or case and if 
Leisner nets 37,777 of other income this year, tne tax rate is 
applied on $18,500. in full(at even higher rates than those below. ) 


$18,500. rezular hourly rate for work done 
-5,4006 Federal Tax 
13,00 
-1,208 Soc. Sec. Tax 
11,886 
-1,225 N. Y. state Tax 
10,601 


-7,700 Overhead or cost on work done for. . 
$2,961 the bankrupt -expended in 1900's 


Attorney Leisner's net is $2,901. on the $18,500. fee. 


a The general creditors presumably had a gross profit figured 
into their claims, had business loss write-offs and relied on the 
credit of the bankruot. If they had done business with the pank- 
-rupt over the years as is the case in construction, they also had 
profits, and deiuctions,for bad debt reserves,on their tax returns. 

All Federal and State taxes are paid in full. 

Wageearners claims are paid in full. The weekly wage for 
a construction working fulltime and overtime on metal window 
construction on large public buildings at union rates, with travel 
allowances for out of town work, (the jobs extended across the 
state and into a number of other states) in 1900 was a fair wage. 
Conferences with the State Laoor department to untangle the union 
wellfare fund, the vacation fund and the retirement fund resulted 
in prompt payments to the men and the funds, and promot d-2's. 


Attorney Leisner's overhead has already been exoended over 
seven years ago while he pays interest and while the bankrupt 
estate earned interest of §21,33¢.53 on the tunds orouznt into the 
estate, with no tax on that interest. 


New York State Taxes on Lawyers 
A nunver of attorneys wno earned a fee which snanned several 


years of work have souzht the nenetits of income averaging in New 

York State. Bonney v state Tax Comm. 4 181.3 2d Le; 
Nicit v State Tax Comm. 43 ADed EM $51.5 1 3 2d Jee; alaimo v_otate 
Tax Comm., o9 “isc. ON YS 2d 231. Attorney 5onney, attor- 
-ney liicit, and Attorney Alaimo were each denied income averazing 
under the State Tax law. Tne federal and State Tax table are anp- 
-ended to this brief with circled indicia for the court. 

The holding of the court in U. 5. v 115.128 acres of Land ete 
101 F. supp. 796 at 799 that taxes must be taken into account in 
passing upon the reasonableness of an attorney's tee, - "Again tne 
court must take into account that today rents, clerical assistants 
and offic supplies are far in excess of what they were but a few 
years azo." at 799, would be applicable to this case where Attorney 
Leisner's net is $2,961 on the $18,500. legal fee. 

On Avril 16, 1975 Attorney leismer "....the overhead of the 
attorney is a very cotent consideration. And I would also point 
out to the Court the factor of income taxes today is a very sub- 
-stantial consideration in any attorney's practice." 

The COURT: "I'm aware of that wr. Leisner." * * * “the 
average overhead was about $25 an nour for an attorney's office in 
a Metropolitan area." (A-123, l. 10 to 18. The foregoing was the 
Bankruptcy Court. 

Later tnis was brouzht to the attention of the District Court 
in Dec. 1975 (A-9o #38) that the fee allowance was not adequate nor 
realistic in terms of law oractice, overhead and taxes, nor does 1t 
take into account essential standards such as the work done, the 
results accomplished. 
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POInT V1 


Tne SIXSD JoacbboliJvao Ur Tals oabdknUPIUY Culal ang 
c BASS) UN Erno UP baw anD EX UR paCl 

It is rather difficult to discern the bankruptcy courts 
conclusions as they appear to oe mixed conclusions of law and 
fact. 

The earlier part of this brief directed to errors as a matter 
of law in denying compensation to attorney Leisner because the 
bankruotcy court apparently felt it must award equal compensation 
to co-counsel even though they had worked on different matters 
and done different amounts of work. It also held it must deny 
compensation for a) tax work, b) the work on the rental properties, 
c) the corresponience, d) the work on the bankrupt 's great 
entanglements with wages, insurance, government authorities in 
labor and taxes and it incorrectly evaluated and reduced tne 
M x T settlement to a lump sum phrase. 


A district judge called upon to review a referee's order 
is entitled to have from tne referee an adequate and 

@ accurate statement of the facts and the law upon which 
he relied in making his order. U.s. Machinery ‘overs 
v. Bellas 2&0 F. 2d 91 at 94 (1960) 8th Cir. 


Findings of fact are clearly erroneous when (1) not 
supported by substantial evidence (2) contrary to the 
clear preoonderance of the evidence or (3) based upon 
an erroneous view of the law. 

First National sank of Clinton 


. 


Cir. 1942. 


A. Erroneous finding of trivolousness 
(a) No evidence for tne finiing 
@ There is not a zlimner, not a scintilla of evidence to suoport 
a finding of frivolousness azainst attorney Leisner who has worked 


for years to honorably fulfill the lawyers oath and ooligation 
to the poor before Chief Judze brennan and Chief Judge toley in 
the DeFlumer cases and before Chief Judge Henderson in the 
DeFlumer and Stevhanie Bauer cases ani before the judges of this 
circuit on the same cases. 


(b) The evidence refutes the finding 


The evidence refutes a finding of frivolousness in this case. 
This has been a tangled, involved, lengthy bankruptcy with the 
death of the original attorney, the replacement of the bankruptcy 
judge, the death of Chief Judge Henderson, the death of the 
Swerdloff Executor, the recent death of Mr. Kavinoky wno was ill 
and not persent to soeak for Yr. swerdloff. 

William Brennan a past president of the Erie County sar 
Association and a leader at tne bar wno was counsel for Yr. Leisner 
on the motion for reconsideration and the hearing on tebruary le, 
1975 in the Bankruptcy Court and on May 17, 1970 in the District 
“Court would never sanction or be a varty to a trivolous proceeding. 

Chester Pearlman, "sq. a past president of the Erie County 
Bar Association and a dean of the bar vouched for the propriety 
of ir. Leisner's requested fee. (Exhibit 5)(p.35 of exhibits) 

B ERRONSUUS FINDING ON Tnk po2, 376.43 RENts 
a) Fact 
The bankruptcy court found that the 962,475.43 rents were 
not involved in the settlement. The fact is that the wd « T did 


give up its vigorous clain to the rents which totaled $o2, 578.43. 
(#5 p. 29 of exhibits Exhibit 4; settlement stip. p. 4 (d) exhibits) 


(b) Law. Concent of justicianle controversy on the 


rental claim 


The bankruptcy court ignored concepts of (1) a justiciable 
controversy maintained by an opponent (2) the issues or dimensions 
of the controversy (3) the caliber of the opposition, or the aoility 
of the opvosing counsel and the intensity with wnich tney oursue 
their battle (4) the orobabdility of success. 


In the objection to the oankruptcy court report filed witn 


Wie ke oa NERS OY ARENT SADE Ee AL “AARNE Rh INGE can “Annis as teen atan 
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Judge Curtin it is stated "The orincipals and their counsel in 
this bankruptcy proceeding certainly did not accept tnat such 

case law applied to the instant matter." Perhaps a more accurate 
way of stating this is that the oankruptcy court report, in 
asserting the suspicion that attorney Leisner was under a delusion, 
ignored the fact that the rents were claimed by the M x T and 

that the principals and their counsel recognized tnat tnere was a 
serious claim and a justiciable controversy over the rents and it 
threw the rents into auestion. There was a considerable struggle 
over the rents over quite a lengthy tine, that the 4 zT had 
retained one of the leading law firms to support its contention, 
and that the M & T gave uo its claim to the rents only after the 
considerable struggle and much work. as pointed out (in a-195) 
this was confirmed by 1) 4 2 T officials 2) William H. Gardaer 

3) Louis Sternberg, trustee in demanding an indentification agree- 
ment 4) Hon. James A. Privitera, Bankruptcy Referee, 5) attorney 
Edward H. Kavinoky 6) Attorney David Goldstein 7) tne settlement 
stipulation. Attorney Leisner did not share this belief alone. 

The point of all this is that attorney must be compensated 
for his work in preserving the rents. 

Naturally if the probability of success for the attorney was 
extremely slight, he should receive a premium for his work. out 
it does not follow that if the probability of success was great 
that an attorney's work must be done for nothing. The fact tnat 
the M & T made a vigorous attack in order to obtain the rent 
reouired him to oppose and defeat that clain, and he must be 
compensated for his time and work in defeating that claim. 


C. Erroneous finding of duplication 


The bankruptcy court refers to duplication 4-€4,it talks of 
"experienced counsel merely sitting by to learn" A-1lé/ (referring 
to Yr. Goldstein) and it talks of the laboring oar 4-1/7%, 

This appears to be a basis of the bankruptcy courts report 
for a fear of duplication by counsel and an effort to bring tne 
co-counsel or the trustee vis a vis or into contlict. sut this 


@ is not the case. David Goldstein is 2 respected member of the oar 


and “Yr. Leisner's report (A-4, Item 9) and jetailed time sheets, 
e.g. A-13-18 show that there was no dunlication, out rather co- 
-ordination of the work. In the case of the M & T on tnose occas- 
-ions when he and David Goldstein ap-eared jointlv or conterred, 
they were always faced by two members of the Hodgson, Russ, Woods, 
Goodyear and Andrews firm and a senior oank official. When con- 
-fronted by one of the largest law firms in Nestern New York and 
one of the largest banks in Western New York, Mr. uoldstein's 
presence was not a cuplication, put a practical necessity. The 
ouestion of duolication has been treated in Mooney v. ‘illys Over- 
-land Yotors 106 F. suop. 254 af'd 204 F.2d 888, where the Court 
recoznized that freauently the presence of another lawyer is help- 
-ful, required, or necessary. 

So too, in the case cf Louis Sternberg the trustee, a very 
resvected attorney, there is an implication that Mr. Leisner seeks 
to charge for ministerial work of the trustee. sut Mr. sternberg 
did not foist off his trustee functions and duties to Mr. Leisner. 
Mr. Sternberg did collect all the routine rents from the West ind 
Brewing Company and he did do all the banking, all the conferring, 
correspondence and many tasks which are to be exvected of a trustee 
in a highly resoonsible fiduciary situation. (A-93, Item 23, 24) 

The trustee was not expected to do the law work of actions in 
state courts, cancelling leases, litigating or solving tne bankrupt's 
tangled legal affairs, or tax problems, or to solve the wage and 
payroll problems with labor officials, or the tangled insurance 
coverage, or the real prceperty assessments. This was the precise 
reason that co-covnsel had veen apoointed. Services as counsel are 
different from the trustee's function. Midwest Engineering x Equip- 
-ment Co. 440 F.2d at 329. 

Services as co-liason counsel, and as document devository 
were held to stand on a solid footing and the importance of co- 
-ordinating the efforts of counsel, was os in Penn. Cent. 
Sec. Litigation 416 F. supp. , (Ch. J. Joseph 


S. Lord III) "Because of the leadinz role played by vetitioner we 
will not discount time in reviewing paoers and documents. wuiven 
the extent of its varticipation, petitioner had a real need to 
insvect and review the papers involved." 4lo F. Supp. at Jel. 


d. Inadequate consideration of facts 


Correspondence (for exanvle 4 nours a month or 1 hour a wees 
at the heizht of the binxruptcy in Dec. 13060, or 1 hour in two 
months, Jan. , Feb. 190€ or e¢ hours in 6 months in 1909 was 4 
necessity for this bankrupt and cannot be lezitimately derided or 


ridiculed. 
The Bankruptcy Court report states that the ' "complexity" ‘of 


‘the tax returns "will be noted at a glance." The attorney's fee 
aovlication did not clain that the returns themselves were complex. 
The original fee application (A-5 paragraphs 11 and 12) and the 
motion for reconsideration (A-95, paragraphs 4¢ and 34) describe 
investigation, research, selection and cataloging of records, 
requests for early audits, the actual audits of the returns and 
suoporting capers, conferences with the U. Ss. Tax examiner with 

documentation for him by way of vrior financial statements and 

records and other loss transactions from the papers of the bank- 

-ruot. As a result of that tax work, a report of no chanze and 
no tax due on rent and interest receipts of $64,717.02 was received 
from the Internal Revenue service. The work was lengthy, intensive 
and complicated and this work was performed by Attorney Leisner 
alone. For example the recuest for audit, the actual audit, the 
conferences, the docunentation, down to the final revorts of no 
change covered the period of almost a year in 1370 to ly/l. 

To judge tax work of a tax lawyer by a glance at tax returns 

or to judge legal work or litigation by the numper of covers on 
legal papers does violence to an adequate consideration of a lawyer's 
work. 

The fact that there was no tax on $64,717.02 of interest and 
interest was ignored. The fact that the affairs of the bankrupt 

were tangled and involved with records at three locations was ignored. 
The fact of the construction contracts with liens, backcharges and 
counterclaims was ignored. The The difficulties with the rental 
proverties, the rentals and the cancellation of the renewal and 
ourchase options and the actions in the state courts were ignored. 
The entanglements with the waze claims, the labor department, the 
insurance, the tax assessments were ignored. The fact that there 
would not have been enouzh money in this estate to pay oriority 

claims, but for the work of the lawyers, was ignored. 
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In this case the mixed conclusions or the banxruptcy court 
were based on errors of fact and errors of law and rouire correct- 
ion. “The judiciary proverly holds administrative officers to 
high standards in the discharze of the fact finding function.” 

U. v. kornes, 12 28 at 942, end Cir. le. 

The reports of the Bankruptcy Juize are in sharp contrast 
with the care exercised by a Federal Judge in Paolillo v. american 
Rxport Isbrantsen Lines Inc, 305 F. supp. 250 (1999), or by a 
bankruptcy referee in In_re seed Warketing Association 2c& |}. 


Supp. 812 (1964). 


5. 


POINT VII 


THIS COURT SHOULD MAKE AN ASARD COMMENSURATE WITH THs SERVICES 
RENDERED. 

Findings which which were unsuvported by the record and 
findings which were conclusions of law, ultimate findings or 
mixed findings of fact and law were not binding upon the Court 
of Appeals in review. Official Creditors Committee of Fox 
Yarxets v_ %1 F.2d 40] (9Uir) 1904 

On appeals in equity the apoellate court is bound to decide 
the case, to render such a decree as the court below snould have 
nade and to send down directions to enter it accordingly. 

Vol 14 Uyclopedia of kederal Practice(Callaghan) Section 0&.&4 
and 68.85 decision and disposal of case. 

Avoellate Courts are themselves experts as to reasonableness 
of attorney fees and may in the interest of justice rix fees of 
counsel albeit in disagreement with the views of the trial courts. 
Columbian Nat. Life Ins Co. v. Keyes 138 Fed 3&e, cert. den. 

321 U.S. 709 end Cir. 
In Davitt v. )'Connor 73 b2d 43 attorney 'services for collecting 


rents and waaing sales of realty should approach commissions pay- 

able to agent. un net receints of 542,254.51 the attorney received 
a compensation of 25,000.00. The attorney received other fees for 

other services as well. 
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In YeAvoy v. Harron 26 A) 2d 452, 275 ' Y Sed 44E ahere Mcavoy 
@ performed substantial services for delendant, drew leases, evicted 
tenants, filed income tax returns, made claims for retunds, fore- 
-stalled creditors actions, oreserved jefeniants property, keeping 
the real and trust proverty free from creditors liens and in pre- 
-serving trust assets as well as ontaining income for defendant, 
reasonable value of services was #20,000. McAvoy received and 
disbursed $186,988.71, $20,2&0.71 of wnich was rent collected by 
him. McAvoy kept nc time records, merely some running notations 
on his checkbook stubs, ind he was dead at the time the action 
was commenced. "The recor: being adequate for a deternination on 
the merits, this court will modify the Judzement of the vLourt 
below and grant the Judzement which the Court below should have 
granted."- McAvoy _v. Harron sunra 
A checklist of factors courts customarily consider follows: 
CREATION OF AN ESTATE The creation of an estate was larzely con- 
-tingzent upon the success of the attorney's work. 
& $86,833.35* M& T settlement or retained rents x cash payment 

21,338.59* Interest largely on above funds 

35,288.67 Receivts obtained from disouted claims and accounts rec,. 

9,487.25 Auction of nersonalty and refund claims 


152,947.66 and additional interest orought the total to 
$154,196. 24 
Approximately *$108,000.00 of receiots was involved in the litig- 
-ation involving the preferential transfer of the real property 
and the claims on the rentals, wnen tne interest is taken into 
account. These moneys were at issue in the litigation on the if eT 
transfer as the M & T claimed both a mortzage and assignment or rents. 
The work on the leases, the assessments, the vourchase options 
and the renewal options vertained to the same rental proverties from 
which the $62,378.43 rental income was received and which rental 
income the 4 & T strenuously sought to take. 
The tax work done by attorney Leisner and resulted in a report 
of no change and of no tax tor all years involved on rental and 
o interest income exceeding 3¢5,UUU.UU. 


AMQUIT OF TIME INVOLVED Here the oankruptcy was very lengthy and 

a zreat amount of time was required and expended to accomplish 

all the many works involved. Attorney Leisner worked 320 hours 

on the bankrupts matters. 

STANDING OF THE ATTORNEYS A factor which may also be considered is 
the standing of the attorneys in the legal profession for ability 
skill and integrity. Attorney Leisner has practiced law for over 
20 years and is an exverienced attorney in good standing. 

AMOUNTS INVOLVED Total receipts were $154,190.34. The rents much 
of which reauired legal services to obtain from the Coder tenancy 
and which then beame involved in the M & T litigation and the cash 
payment from the M % T totaled $&,&33.35. Interest brought tnis 

to over $108,000.00. Interest brought this to over $108,000.00. 

On the tax matters, the interest and rental income was over $35,000.00 
and a report of no tax and no change was obtained.. 

RESPONSIBILITY IMPOSED The responsibility for the litigation and 
settlement of the litigation on the preferential transfer rested 

on the cocounsel and the major portion or it was imposed on attorney 
Leisner. The litigation on the M & T preferential transfer began 

in Attorney Leisner's office. (A-149) The litigation file and evid- 
ence was in Attorney Leisner's office. (A-6,7 #13, #14)(a-150) The 
litigation ended in his office. (A-lo0, Exnibit 4, E 27). 

The responsibility for the bankrupts tax proolems rested on Attorney 
Leisner. (E-37, E-38) The responsibility for difficulties on the 
rents and the rental proverties rested upon Attorney Leisner. 

The responsibility for the actions in the state Courts to cancel 
the purchase and renewal options on the leases rested upon Attorney 
Leisner. The action on this teature by both co-counsel in the 
Federal Court was deferred, and the subsequent action in the State 
Court was handled by Attorney Leisner alone. The responsibility 

for the mass of records and evidence and the coordination of the 
co-counsel rested upon Attorney Leisner. The reponsibdility for 

the collection of accounts receivaole and litication of these and 


the construction liens ete rested almost entirely on the Goldstein 
office. All of the responsibility rested on Attorney John swerdloff 
in the beginning, but he died snortly after. Responsibility for 
many other matters rested on both cocounsel and they worked harmon- 
jiously to bring about a successiul result. 


DIFFICULTY OF THE LITIGATION The M % T preferential transfer was 

a close question involving difficult questions of solvency or net 
worth law. The bankruvtcy itself was extremely tangled due to the 
nature of the bankrupt's business with construction contracts across 
the State of New York, and other states. Also the bankxrunt had suo- 
-sidiary and affiliated corporations. 

CaLIBER OF THE OPPOSITION (In re 3elfort Corp. 130 F. supo. 1,4and 
The Hodgson Russ Woods Goodyears % Andrews firm oy Willian }. sardner 
generally with another lawyer associate as vell as with trust officers. 
RESULTS aCH2IVSD AND BENERITS JsTaliED Gross assets of $154,130.44 
were received in this estate. ‘he litigation against the MéT 
preferential transfer and all of the other work brought apout a very 
successful result. Had this not been the case there would not be 
enough money to pay the taxes, priority claims and secured creditors. 
Taxes, $40,303.85, wages $12,101.73, and secured payzents BL, 950i 70- 
(A-€3) The general creditors receive in excess of a 20% dividend. 
EXPERTISE [N SPECIaL FISLDS OF LAW The Bankrupt received rentals 
claimed by the M& T of $62,376.43 claimed by the M & T and interest 
of over 21,338.59 and after much work and thorough legal researen 

to document the same to show no income tax liability, reoorts of no 
change were made, on audits, and no tax was required on over §c4,417.02. 
Attorney L. Robert Leisner has spent over 20 years larzely in the 
tax field. In Application of Securities & Exchange Comm, 153 }. supo. 
689 at 704 tax counsel was paid $27,500.00 for 273 hours of wors and 
the same case reports that another tax counsel was paid $15,000.00 
for 150 hours of work. 

WHETHER THIS WORK PRACLUDED Olden BWPLOYMENT The attorney L. Rovert 
Leisner was precluded from full time emoloyment elsewhere from 106 
to June 1970. In 1970 he took work in Albany as a hearing officer 
full time for the State of New York, after the main vork in this 
bankruptcy was completed and utilized leaves of absence for later 
work herein. The case imposed financial hardship upon Attorney 
Leisner. 

AMOUNT OF FEB TO OFFICE OVerdtaD aND Taako That $25 an hour or 
over $7,770.00 for AttorneyLeisuer's overhead and cost of work 

has already beenexvended and the enormous State and Federal taxes 
leave him with $2,961.00 take home pay on 618,500. is shown in 
PUINT V. 
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INFLATION In 1921 surrogate Louis Hart heli that note must be tax«en 
of the high cost of living, Plimpton's Estate, supra. The general 
reduction in the value of the dollar is a factor of some bearing 

on the fee to be allowed for his services. This Court in Straus 
v. Victor Talking Mach. 297 F. at 00 (end Cir? 1924 noted"standards 
necessitated and developed by the fact that there has been a great 
increase in the cost of Scat: law ctfices, as well as the 
increase in the cost _of living." This court indicated a concern 
for the lawyer - to "determine what he really earned for the support 
of himself and those devendent upon him." Straus, Suora. 

BENEFITS OpTaINED In the beginning of this vank.suotcy, there would 
not have been enough money to vay the taxes and wages. At the end. 
there is enough to pay wages, taxes, and secured claims in tull and 
to pay all of the general creditors more than a 21% cividend, based 
on full payment of his $18,500.fee for services rendered. 

THR ATTORNEY'S NORMAL tEE In Lindy Bros. 3ldrs of Phila. v. Am sad 
it was said:"The -mount to which the attorney would be entitled on 
the basis of an hourly rate of compensation applied to the hours 
worked provides the only reasonable objective basis for valuing an 
attorney's services." This may ve modified by the contingency factor, 
if the liklihood of success was slight. The fee may be increased 
or decreased if the work was unusually good or bad. "The value of 
an attorney's time generally is reflected in his normal billing 
rate” Lindy Bros Bldrs of Phila. v_ Am. Jad « 487 F2d_ at lol atlo?. 
Attorney Leisner charged #60 an hour in 1965 and his hourly rates 
were going higher in the later part of the 1960's. (A-175)"If the 
result was very good and the time consumed wes very little you 

could double -.r triple time®“I found that taxpayers understood that 
very well because you had to have a very good good background a lot 
of study in it and they understood that. I couldn't go in and 
accomplish a great result for them and go on a time basis and have 

a meager hourly rate."(A-174) The $00 normal hourly rate applied 
to the 320 hours worked is $19,200.00. This would se the attorney's 


normal fee. After tne State and Federal taxes and allowing for the 
overhead (cost on work done for the bankrupt) Attorney Leisner's 
net from the $18,500.00 fee is $2,961. (PUINT V -B, page 41 Supra). 


al 
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ADEQUATE ComPYNSaTION TO alTurnzY¥3 The economical spirit of the 
Bankruptcy Act does not reauire or justify reducing a resuested 
fee where by all other standards it is a fair and reasonaole one. 
Jacobowitz v Double seven Coro. 378 Fed 405 at 408 Competent ‘ 
attorneys must be adequately compensated in bankruptcy cases So 4 
as to be encouraged to lend tneir skill and talent to the bank- 
-ruptcy area of law. In re Seed Marketing assoc. 226 Fed. supp. 
812. In that case assets were fo4,204.79, priority elaimns were 
$16,662.61, and unsecured claims were $03,14004, at page S17 
finding #4. The anplication was for $25,731.00 fees. and $409.75 
expenses, page 814, in opinion or referee, and at &23 he stated 
he could not allow 40% of the assets out only avout aah /3 of tne 
assets. The District Court nowever stated that the possioility of 
gaining remuneration was continzent upon creating an estate and was 
very significant. The Court also asserted that it would zive 
weight to the fact that the request for fees was uncontroverted and 
its Knowledge of the attorney's competence and the value of his 
services in much improving the condition of the estate, and the 
Court increased the allowance to the full sum resuested of $25,751.00. 
In Midwest %ngineering and Equipment Co, 440 ed 330 at pate 
429, the court cites several cases where the Courts allowed the 
attorney 38% of the amount recovered. It also cites several cases 
where the attorneys were awarded $75. an hour. 
NO OPPOSITION BY CxSDITORS In this case there was no opposition 
by the trustee, by the so-counsel, by the creditors, or from any 
quarter. (4-175). In both the Jazooowitz and the Seed Marketing 
cases, the Courts stressed the fact that there was no opposition 
to the requested clain for conoensation. They also stressed the ee 
overall result obtained, the attorney's work, and the success in | 
increasing the small estates. The Courts souzht to avoid tables 
ani formulas and to compensate the attorney fairly for his serv- 
~ices to the bankrupt estate and to the vublic and they avoided 
seeking to pay preconceived percentazes to the zeneral crediicrs, 
or to the attorneys. The Courts dealt with the attorneys fees as 


part of. the total victure ani they dealt with the oankruot estate 
(cont ‘d) 


A 


as one unit, stressing that in oanxruntcies, on a case oy case 
by case basis, the variables in secured claims, the variaoles in 
priority claims, some large, others little or none, and the vari- 
-ables in the number and clained amounts of the general creditors, 
when modified by the many other tactors outlined in the above pazes 
result in so many permutations that rigid tabulations and 1ormulas 
,* are literally vrecluied. such Courts refused to sacrifice just comp- 
-ensation to attorneys for percentazes, formulas, or classes of 
creditors. 
The Courts stressed the reouirement to comoensate the attorneys 
adequately, with justice to the estate they served well and success- 
-fully. The aoove factors having deen used by the Courts, tney may 
be heloful to the Court in acting upon the apvpellant's appeal for 
compensation. 


In this case Attorney Leisner has worked over 320 nours (A 96, 
item 35) to create and preserve the bankrupt estate, which at nis 
ne normal billing rate of #60 an nour in 1965 (4 175, line 1 & 2) is 
equivalent to over $19,200. Tne balance after taxes on an "$18,500 
fee is $10,661. (Point V-B, nage 41). After overnead (cost of work 
done) of $7,770, the take home pay on the $18,500 fee is $2,Jol. 
(Point V-B, page 41). 


CONCLUSION 
This Court should grant an award commensurate with the services 
rencered, with costs here and in the Courts below. 


Respectfully submitted, Dl ee Aone 


L. nUsERT LEITONER 
Attorney 
Pro se, as aopellant 


2 Kimberly st. # 
Albany, N. Y. 12205 
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if line 47 
(taxable 
income) is— 


Over But 
not 


14,950 | 15,000 
000 | 15,050 
15,100 
15,150 


15,200 
15,250 
15,300 
15,350 


15,400 
15,450 


15, 750 


15,800 
15,850 
15,900 
15,950 


16,000 
16,050 
16,100 
16,150 


16,150 | 16,200 
16,200 | 16,250 
16,250 | 16,300 
16,300 | 16,350 


16,350 | 16,400 
16,400 | 16,450 
16,450 | 16,500 
16,500 | 16,550 


16,550 | 16,600 
16,600 | 16,650 
16,650 | 16,700 
16,700 | 16,750 


Paye 30 


or , 


Single 


3,941 


| 3.958 
3.975 


E 3,907 


f 


Married Head 


filing of @ 
sepe- house- 
sately hoid 
Your tax is— 
3,930 3,253 
3,950 3,267 
3,969 3,281 
3,989 3,295 
4,008 3,309 
4,028 3,323 
4,047 3,337 
4,067 3,351 
4,086 3,365 
4,106 3,379 
4125 3,393 
4145 3,407 
4,164 3,421 
4,184 3,435 
4,20 3,449 
4,223 3,463 
4,242 

4,262 

4,281 

4,301 

4,320 

4,341 

4,362 

4,383 

4,404 

4,425 

4,446 

4,467 

4,488 

4,509 

4,530 

4,551 


4,572 
4,593 
4,614 
4,635 


; Married 

tiling 

jointly 
* 


ifline 47 | 
(taxable | And you are— 
income) is— | 
Over But | Single | Married | Kead | Married 
not | filing oe | filing 
ower se08- — eats 
rately | | 
Your tax is— 
16,750 16,800! 4,094 4,656 3,780 3,477 
16,800 | 16,850| 4111 4.677 3,796 3,491 
16,850 | 16,900; 4,128 4,698 3,811 3,505 
16,900 | 16,950; 4,145 4,719 3,827 3,519 
16,950 | 17,000! 4,162 4,740 3,842 3,533 
17,000 | 17,050} 4,179 4,761 3,858 3,547 
17,050 | 17,100} 4,196 4,782 3,873 3,561 
17,100 | 17,150 | 4,213 4,803 3,889 3,575 
17,150 | 17,200| 4,230 4,824 3,904 3,589 
17,200 | 17,250 | 4,247 4,845 3,920 3,603 
7,250 | 17,300 | 4,264 4866 3,935 3,617 
17,300 | 17,350 | 4,281 4,887 3,951 3,631 
17,350 |17,400| 4,298 4,908 3,966 3,645 
17,400 |17,450 | 4,315 4,929 3,982 3,659 
17,450 |17,500! 4,332 4,950 3,997 3,673 
17,500 17,580 | 4,349 4,971 4,013 3,687 
17,550 | 17,600 | 4,366 4,992 4,028 3,701 
17,600 | 17,650 | 4383 5,013 4,044 3,715 
17,650 | 17,700 | 4,400 5.034 4,059 3,729 
17,700 | 17,750 | 4,417 5,055 4,075 3,743 
17,750 | 17,800 | 4,434 5,076 4,090 3,757 
17,800 |17,850! 4451 5,097 4,106 3,771 
17,850 |17,900| 4.468 5,118 4,121 3,785 
17,900 | 17,950 | 4,485 5,139 4,137 3,799 
| 
17,950 | 18,000 | 4.502 5,160 4,152 3,813 
18,000 | 18,050 | 4,519 5,181 4,168 3,827 
18,050 |18,100 | 4,537 5,204 4,184 3,841 
18,100 |18,150 | 4555 5,226 4,200 3,855 
18,150 |18,200 |-4373 5,249 8.216 3,869 
18,206 | 18,250} 4,591 5,271 4,232. 3,883 
18,250 18,300 | 4,609 5,294 4,248 ~°3,897 
18,300 | 12, 4,627 5,316 4,264 3,911 
18,350 | 18,400 | 4,645 5,339 4,280 3,925 
18,400 | 18,450 | 4.663 5,361 4,296 3,939 
18,450 | 18,500 | 4,681 5,334 4312 3,953 
40 


18, iti | 18,550 | 4,699 
sey | 


if line 47 
(taxable 
income) is— 
Over But 
fot 
| over 


Single 


18,550 | 18,600 
18,600 | 18,650 
18,650 | 18,700 
18,700 ; 18,750 


18,750 | 18,800) 
18,800 | 18,850 | 
18,850 | 18,900 | 
18,900 | 18,950 | 


18,950 | 19,000 | 
19,000 | 19,050 | 
19,050 | 19,100 | 
19,100 | 19,150 


19,150 | 19,200 
19,200 | 19,250 
19,250 | 
19,300 ; 19,350 
19,350 | 


| 
19,400 | 
19,450 | 
| 
| 


4,717 
4,735 
4,753 
4,771 


4,789 
4,807 
4,825 
4,843 


4,861 
4,879 
4,897 
4,915 


4,933 
4,951 
4,969 
4,987 


5,005 
5,023 
5,041 
5,059 


5,077 
5,095 
5,113 
5,131 


5,149 
5,157 


19,500 | 


19,550 
19,600 | 19,650 
19,650 
19,700 | 19,750 

| | 


19,750 
19,800 | 
19,850 | 5,185 
19,900 | 19,950 | 5,203 


19,950 | 20,000 | 5,221 


we 


Ses i Re arco oe 
~~ ARORA AR Seem 5 A ERROR FIN MR I ERE 8 EO 
ANREP TS AER SION. F - 
Pa SRNR CSIR eR Reo RRR mm 


55a 


And you are— 


| Marned 

filing 

jountly 
iu 


Married Head 
filing | of @ 
sepa. | hovse- 
rately | noid 


Your tax is— 


4,344 
4,360 
4.376 
4,392 4,023 


4,408 
4.424 
4,440 
4.456 4,079 


4,472 
4,488 
4,504 
4,520 


4,536 
4,552 
4,858 
4,584 4,191 


4.600 
4,616 
4,632 
4,648 


4,664 
4,680 
4,696 
4712 4,303 
4,728 
4,748 
4,760 
4,776 4,359 


4,792 4,373 


Celeemantiaeaaed 


if tine 47 if tine 47 
And you are— (taxable And you are— (taxable And you are-— 
income) is-— income) is-— 


Over Single | Marced | Head | Married Single | Married | Mead = | Married Single | Married | Mead = | Married 
hing ota — — ot 8 pene I pore ot @ pers 
sepa. house- nt house- ° howse- ni 
rately hold e . vately hold 9 rately hold cd ' 

Your tax is-— Your tax is— Your tax is— 
§,400 


979 6993 921 281 | 8550} 8,600| 1,734 1,791 1,612 1,507] 11,750 | 11,800 2,569 2,758 2,384 2,211 
989 1,004 931 891} 8600 | 8,650 1,746 1,805 1,624 1,518 | 11,800 / 11,850 2,583 2,774 2,396 2,222 
1,000 1,015 940 900} 8,650 | 8,700; 1,759 1,819 1,635 1,529) 11,850 11,900] 2,596 2,790 2,409 2,233 
1,010 1,026 950 910 | 8,700 | 8,750| 1,771 1,833 1,647 1,540} 11,900 11,950} 2,610 2,806 2,421 2,244 


1,021 1,037 959 919 | 8,750 | 8800| 1,784 1,847 1,658 1,551 | 11,950 | 12,000 2,623 2, 

} 8,800 1796 1.861 1.670 1,562 | 12,000 |12,050| 2,637 2,839 2,447 2,266 
1,042 1,059 978 938 | 8,850 | 8,900] 1,809 1,875 1,681 1,573 | 12,050 | 12,100 2,652 2,857 
1,052 1,070 988 948 | 8900 | 8,950 | 1,821 1,889 1,693 1,584 | 12,100 12,150} 2,666 2,875 2,474 2,291 


1,063 1,081 997 957 | 8,950 | 9,000] 1.834 1,903 1,704 1,595 | 12,150 12,200 2,681 2,893 2,487 2,304 

1846 1.917 1.716 1,606 | 12,200 112,250} 2.695 2,912 2,501 2,316 
9 1.931 1,727 1,617 | 12,250 {32,300} 2,710 2.929 2,514 2,329 
1 1945 1,739 1,628 | 12,300 |12,350-| 2,724 2,947 2,528 2,341 


1105 1,325 1,035 995 | 9,150} 9,200] 1,884 1,959 1,750 1,639 | 12,350 12,400| 2,739 2,965 2,541 2,354 
1116 1,136 1,046 1,005] 9,200 | 9,250 | 1,896 1,973 1,762 1,650 | 12,400 |12,450) 2.753 2,983 2,555 2,366 
: os 909 1,987 1,773 1,681 | 12,450 |12,500; 2,768 3,001 2,568 2,379 
‘921 2,001 12,785 1,672 | 12,500 | 12,550 2,782 3,019 2,582 2,391 


1 
1,9 
1,152 1,174 1,079 1,033} 9,350 | 9,400 1,934 2.015 1,796 1,683 | 12,550 |12,600| 2,797 3,037 2,595 2,404 
090 1946 2,029 1,808 1,694} 12,600 |12,650| 2.811 3,055 2,609 2,416 
1176 1,199 1,101 1,052, 9,450} 9,500 | 1,959 2,043 1819 1,705 | 12,650 |12,700| 2,826 3,073 2,622 2,429 
1,188 1,211 1,112 1,062} 9,500] 9,550) 1,971 2057 1,831 1,716 | 12,700 |12,750} 2,840 3,091 2,636 2,441 


1,200 1,224 1,123 1,071 | 9,550 | 9,600 | 1,984 2,071 1,842 1,727 | 12,750 22,800] 2,855 3,109 2,649 2,454 
1,212 1,236 1,134 1,081 | 9,600 | 9,650} 1,996 2,085 1,854 1,738 | 12,800 |12,850 | 2,869 3,127 2,663 2,466 
1.224 1,249 1,145 1,090] 9,650] 9,700 | 2,009 2.099 1,865 1.749 | 12,850 |12,900| 2,884 3,145 2,676 2,479 
1.236 1,261 1,156 1,100] 9,700] 9,750} 2,021 2,113 1,877 1,760 | 12,900 }12,950} 2,898 3,163 2,690 2,491 


1,248 1,274 1,167 1,109 | 9,750 | 9,800 | 2,034 2,127 1.888 1,771 | 12,950 }13,000 | 2,913 3,182 2,703 2,504 
1.260 1,286 1,178 1,119] 9,800) 9,850| 2,046 2141 1,900 1.782 | 13,000 {13,050 | 2,927 3,199 2,717 2,516 
1.272 1,299 1,189 1,128 | 9,850 | 9,900} 2,059 2,155 1,911 1.793 | 13,050 {13,100 | 2.942 3.217 2,730 2,529 
1,284 1,311 1,200 1,138] 9,900 | 9,950 | 2,071 2,169 1.923 1,804 | 13,100 |13,150 | 2,956 3,235 2,744 2,541 


1,296 1,324 1,211 1,147 | 9,950 | 10,000 | 2,084 2,183 1,934 1,815 | 13,150 }13,200] 2,971 3.253 2,757 2,554 
‘ 113,209 143,250} 2,985 3,271 2,771 2,566 
13,250 ; 13,300 | 3,000 3,289 2,784 kg 


6 
, 837 
1,332 1,361 1,244 1,176 | 10,100 | 10,150 | 2,124 2,230 1.971 1,848 | 13,300 [43.350 | 3,014 3,307 2,798 O91 
1,344 1,374 1,255 1,185 | 10,150 | 10,200 | 2,137 2,246 1,984 1,859 1 3.029 3,325 2,811 2,604 
1356 1,386 1,266 1,195 | 10,200 | 10,250 | 2,151 2,262 1,996 1,870 3,043 3,343 2,825 2,616 
1,368 1,399 1,277 1,204 | 10,250 ] 10,300 | 2,164 2,278 2,009 1,881 3,058 3,361 2,838 2,629 
1,380 1,411 1,288 1,214 | 10,300 | 10,350 | 2,178 2,294 2,021 1,892 | 3,072 3,379 2,852 2,641 
a ~ 
1,392 1,424 1,299 1,223 | 10,350 | 10,400-4°2,191 2,310 2,034™. 1,903 3,087 3,397 2865 2,654 
1,404 1,436 1,310 1,233 | 10,400 | 10,450 | 2,205 2,326 2,045 1,914 3,101 3,415 2,879 2,666 
L416 1,449 1,321 1,242 | 10,450 | 10,500 | 2,218 2,342 2,059 1,925 3116 3,433 2,892 2,679 
1,428 1,461 1,332 1,252 | 10,500 | 20,550 | 2,232 2,358 2,072 1,936 13.130 3,451 2,906 2,691 
1,440 “Y474~1,343 1,261 | 10,550 | 10,600 | 2.245 2,374 2,084 1,947 3,145 3,469 2,919 2,704 


1,452 1,486 1,354°"2,272.4 10,600 | 10,650 2,289 2,390 2.096 1,958 
1,464 1,499 1,365 1,280 | 10,650-740,200 | 2,27 2,406 2,109 1,969 
1476 1,511 1,376 1,290 | 10,700 | 10,750 86~; 2,422 SS 


1,488 1,524 1,387 1,299 | 10,750 | 10,800 28 2,43@ 12,134 1,991 
r313. 2,454 2,146 2 

1512 1,549 1,409 1,318 } 10,850‘) 10,9007 2,326 2,470 2,159 2,04: 

1524 1,561 1,420 1,328 | 10,900 }10,950 | 2,340 2,486 2,171 2,024 


1,536 1,574 1,431 1,337 | 10,950 | 11,000 | 2.353 2.502 2,184 2,035 
1548 1,586 1,442 1,347 | 11,000 [11,050 | 2,367 2,518 2.196 2,046 
1560 1599 1,453 1,356 | 11,050 411,100) 2,380 2,534 2,209. 2,057 
1,572 1.611 1,464 1,366 | 11,100 | 11,150 | 2,394 2550 2,221 <,068 


3,159 3,487 2,933 2,716 
3,174 3,505 2,946 2,729 
3,188 3,523 2,960 2,741 


4 (3,203 3,541 2,973 2,754 

4218—~3,560 2,987 2,766 
3,223 3,579 3,001 2,779 
3,249 3,599 3,015 2,792 


3,264 3,618 3,029 2,804 
3,280 3,638 3,043 2.816 
3,295 3,657 3,057 2,829 
3,312 3,67 3,071 2,841 


1,584 1,624 1,475 1,375 | 11,150 |11,200 | 2407 2,566 2.234 2,079 3226 3,696 3.085 2,854 
1596 1.637 1.486 1,336 | 11,200 | 11,250] 2.421 2,582 2,246 2,090 3542 3,716 3,099 2,866 
1.609 1,651 1,497 1,397 | 11,250 | 11,300 | 2,434 2,598 2,259 2,101 3.357 3,735 3,113 2,879 
1,621 1,665 1,509 1,408 | 11,306 } 11,350 | 2,448 2,614 2,271 9 2,112 4,373 3,755 3,427 2294 
1,634 1,679 1,520 1,419 | 11,350 | 11,400 | 2.461 2,630 2,284 2,123 3.388 3,774 3,141 2904 
1,646 1,693 1,532 1,430 | 11,400 | 11,450 | 2,475 2,646 2,296 2,134 13.404 3,794 3,155 2,916 
1659 1,707 1,543 1,441 | 11,450 [11,500 | 2.488 2,662 2,309 2,145 3,419 3,813 3,169 2,929 
1671 1,721 1,855 1,452 | 11,500 | 11,550 | 2,502 2,678 2,32) 2,156 3,435 3,833 «(3,183 «2,941 
1,684 1,735 1,566 1,463 | 11,550 | 2515 2,694 2,334 2,167 3,450 3,852 3197 2,954 
1696 1.749 1.578 1,474 | 11,600 /12,659 | 2.529 2.710 2346 21 78 3466 3.872 3211 2,966 
1,709 1,763 1,589 1,485 | 11,650 [17,00 | 2.542 2.726 2,359 2,189 3,481 3,891 3.225 2.979 
1721. 1,777 1,6 1,496 | 11,700 | 11,750 | 2.556 2,742 2,371 2,200 3497 3,911 3,239 2,992 


5 Se. 


| Sec Self-Employment Ta 
ee | ee es eon * 19976 


tod-raa! Revewse Service > See Instructions tor Schedule SE (Form 1040). 


@ If you had wages, inciuding tips, of $15,300 or more that were subject to social security or railroad retirement taxes, do not fill in 
this schedule (unless you are eligible for the Earned income Credit). See instructions. 


@ (f you had more than one business, combine profits and tosses from ail your businesses and farms on this Schedule SE. 
tmportant.—The self-employment income reported below will be credited to your secial security record and used in figuring social security benefits. 


NAME OF SELF-EMPLOYED PERSON (AS SHOWN CN SOCIAL SECURITY CARD) Social security number of 
_———— self-employed person p- : ee 


Business activities subject to self-em ent tax ( store, restaurant, farm, etc.) 
@ If you have only farm income complete Parts | and Iii. @ If you have only nonfarm income complete Parts I! and Ill. 
@ if you have both farm and nonfarm income complete Parts |, tl, and Il. 

Computation of Net Earnings from FARM Self-Employment 


‘ou may elect to compute your net farm earnings using the OPTIONAL METHOD, line 3, instead of using the Regular Method, line 
2, if your gross profits are: (1) $2,400 or less, or (2) more than $2,400 and net profits are less than $1,600. However, lines 1 and 
2 must be completed even if you elect to use the FARM OPTIONAL METHOD. 


REGULAR METHOD @ Schedule F, line 54 (cash method), or line 72 (accrual method) 
1 Net profit or (loss) from: © Farm permeating 5. 8d ek cee 
2 Net earnings from farm self-employment (add lines la and De 6 bee ee ee 
‘ if Pasi eed — a Not more than $2,400, enter two-thirds of the gross pro 
from farming * are: b More than $2,400 and the net farm profit is less than $1,600, Enter $1,600 WI, 
* Gross profits from tarmi: the total fit : , or line 70 1 1Z 
method) pice the datributve sre of ees blots Wom lath bertntanioe eonedule Rk hovm 1060 se 1) |Z, 
as explained in instructions for Schedule SE. Z 


4 Enter here and on line 12a, the amount on line 2, or line 3 if you elect the farm optional method . 
mputation of Net Earnings from N A Self-Employment 


a Schedule C, line 21. (Enter combined amount if more than one business.) 


& Partnerships, joint ventures, etc. (other than farming) . . . . 


c Service as a minister, member of a religious order, or a Christian Science 

REGULAR METHOD practitioner. (include rental value of parsonage or rental allowance fur- 
3 Net profit or nished.) If you filed Form 4361, check here B® [] and enter zero on this 
(loss) from: Be a ae OU eg SO Ot eC ane Ug MUTI a 


d Service with a foreign government or international organization . 


F 7 

e@ Other pt ly A 38) Ayers NE gc cel ANY ON CH SOC EA NRO SUM UU 
© TOtR (Ads NOS Se TOR Oe eee eee ie oa cat oie Peal via 
7 Enter ad; stments if any (attach statement) . . . ... . Per aie! AAMT Use ces 


8 Adjusted net earnings or (loss) from nonfarm self-employment (line 6, as adjusted by fine 7) . 


if line 8 is $1,600 or more OR if you do not elect to use the Nonfarm Optional Method, omit lines 9 
through 11 and enter amount from line 8 on line 12b, Part iil. 


Mote: You may use the nonfarm optional method (line 9 through line 11) only if line 8 is less than $1,600 and less 
than two-thirds of your gross nonfarm profits,* and you had actual net earnings from self-employment of 
$400 or more for at least 2 of the 3 following years: 1973, 1974, and 1975. The nontarm optional method 
can only be used for § taxable years. 


NONFARM OPTIONAL METHOD 
9 a Maximum amount reportable, under both optional methods combined (farm and nonfarm) . . 
b Enter amount from line 3. (If you did not elect to use the farm optional method, enter zero) . 

¢ Balance (subtract line 9b from line 9a) . . . . . . Se 
10 Enter two-thirds of gross nonfarm prokts * or $1,600, whiche er is smaller . 


1 Enter here and on line 12b, the amount'on line 9c or line 10, whichever is smailer /. 


*Gross profits from nonfarm business are the otal of the gross profits from Schedule C, lind 3, plus the distribu- 
tive share of gross profits from nontarm partnerships (Schedule K~1 (Form 1065), line 14) a8 explained in instruc- 
beges ad Schedule SE. Also, include gross profits fram services reported on line 5c, g, and ¢, as adjusted 

ine 7. 


cian Computation of Social Security Self-Employment Tax 
12\Net earnings or (loss): a/ From farming (trdm line 4) . woe : 
» From nonfarm (from fine 8, or line 11 if you\elect to use the Nonfarm Optional 


Method). . . 


43 Fptal p ings_or (68s) from self-employ ed on liie12. (If fine 13 is less than $400, 
G are not subject ty ployment tax. pt fill in rest of sc ule.) . ee er lee iia nie ay 
p largest amount Pf cormMgined wages apd self-einployment earnings subject to social security or 


railvoed retirementfaxes for 1976 is . 


15 a Tptal “FICA” yages end “RRTA” cémpensation i ee 
b tips fubject to FICA tax\from 4137, line 9 oto RRTA . ae 
¢ Total of ii 1Saandb . F ‘ ‘ ah Ny 

16 Bala (subpract ‘ine 15c from fine 1 Pe é . ae aan 

17 Self-erfplode income—tine 33 or 1§, whichever is mee. ‘ Se 


18 Seilf-e tax. (If line 17 is $15,3Q0.00, enter $1,208.70; if tess, multiply the amount on tine 
17 by .079.) Enter here andn Form 1040, line 58... 


Ms eS 
a 


* * * * « 


RE NEM SECS D SS, ET TW AE STR RIE I: FA RE NM i OR OB a Re 
- = MEO I EE AE NORRIS A aS SET Sy ante RE NA ASR BIRR OR 


f-201/208 1976 Page 2 Attach Wage and Tax 

Schedule A Income and Adjustments. Complete the Federal Amount Column entering the items as they appear on yi 4S. 5S Aa 
Transfer the Total Federal Amount from line 16 to page 1, line 1, “Column A’’. Married Persons who file a joint Federe. 

filing separate NY Returns on this combined form must also complete Columns (A) and (8). Enter the amounts which would have been 
reportable had you filed separate Federal returns. Transfer line 16 totals to page 1, line 1. 


T Wages, salaries, tips, etc. vat 1 ees 
2 Dividends (after exclusion) ee nares S 
“Sinterestincome es Se ED Ge Me 
4 Business income (attach copy of Federal Schedule C Form 1040) = = 
5 Sale or exchange of capital assets Sinca.se 0. Form 1040) Cee pe ca ee 
6 50% of capital gain dis‘: butions [ 6 | ae os 
7 Sale or exchange of property other tnan capital assets, etc. eee os eee 
8a Pensions and annuities Enter the appropriate amounts eee S&S See 
‘ 8b Rents and royalties from Federal Scheduie E, Form ieee Ge Se 
: 8c Partnerships, estates and trusts |1040 on lines 6a. 8b and 8c and ne 2 ee 
‘ and small business corporations jéttach a copy of Schedule E. 
9 Fully taxable pensions and annuities Qo a 2S eee 
TO Farm income (attach copy of Federal Schedule F, Form 1040) Sees oo eee SS eee 
11 State income tax refunds a 
12 Alimony received (] ese ot are Be 
13 Other income ies Pea 
14 Total (add lines 1 through 73) | ges 2s pee fs 
75 Adjustments (including sick pay allowable on Federal retum) 15 Se ee Ss a 
16 yOlal Income (line 14 less ine 15 Enter on page 1. line 1) 16 —— 


oe ee ee eee 
ff husband and wife are filing separate returns on this Combined Form and the total of (A) and (B) 1s not equal to Federal amount, attach explanation. 


Schedule B Itemized Deductions. Enter on lines 1 through New York State Tax Rate Schedule 
7 the items below as they appear on your Federal Return ifamount on page 1, line 9s: 
and make the applicable modifications on lines 8 and 10. over but not over enter on page 1, line 10 
Disregard if standard deduction !s claimed on page 1, line 6a. $ 0 $1,000 2% of amount on line 9 
7 Medica! and dental expenses 1,000 3.000 S20 pls 3% ol eres oe 0 | 
——— a 3 $,096 BO pius 4% 3,000- | 
2 Taxes aS. {2200S 7.000 1edplus 5%" S000 
3 interest ——— XS 7,000 \, 9.000 260 plus 6%" 7.000 
4 Contributions -” 9.000 \ 11,00 380 plus 7%" * 9.000 
5 Casualty or theft losses be ct ee eee eee 
: oo | 42,000 “7 9500 680 pius 9% ” Se = 43,000 
6 Miscellaneous 5000-7 DO 17 ma eee We 15.000 
7 Total Federal itemized deductions 17,000 719.000 7,060 plus 11% "> ~_~+17,000 
8 Less income taxes in line 2 eee 21.000 1,280 plus 12%" __”_ 19,000 
9 Line 7 less line 8 ee 21,000 23.000 1,520 plus 13%" ” ~—”_-21,000 
10 Other modifications (see instructions on “aag00_ 25.000 1,780 pius i ae : =— 
page 6 and explain in Schedule C below) [eae 3 ee 
11 New York itemized deduction oon) New York City Resident Tax Rate Schedule 
Enter on page 1, line 6b if amount on page 1. line 91s: 
over but not over enter on page 1, line 19a 
Schedule C Explanation of page 1, lines 2 and 4 and page tO $1.000_ 0.8% of amount on une 9 0 $1,000 0.9% of amount on line 9 
2, Schedule B, line 10. If filing status 3 is checked indicate 1,000 3,000 $ 9 plus 1 4% ot excess over $1,000 
H (husband's) or W (wife's) for page 1, line 2 and 4 items. 2200 5.000 7a 
5,000 7,000 73 plus 2.0% ~~ __~__ 5.000 
mca 7,000 9,000 113 plus 2.3% ~~” 7,000 
9,000 11,000 159 plus 2.5% * ° = 9,000 
: 11,000 13,000 209 plus 2.7% ~~ __”_11,000 
13,000 15,000 263 plus2.9% ~~ __”_13,000 
1§,000 17,000 S2ipassi%* = 15,000 
renee 17,000 19,000 383 plus 3.3% ~~ _—”_17,000 
Reminaer: Mail your Return on or before the Due Date to— 19,060 21,000 449 plus 3.570 "19,000. 
NY State Income Tax Bureau 21,000 23.000 519 plus 3.6% ~~ *_21.000. 
The State Campus 23,000 25,900 595 plus 4.0% " + 23.000 
Albany, New York 12227 25,000 675 plus 4.3% "  ~ ——-_25.000 


Note: No State or Resident City of NY tax is payable if filing status checked is: Single and page 1, line 5 is $2,500 or less; 
Married filing joint return, Unmarried head of household or Qualifying widow(er) with dependent child and 
page 1, line 5 is $5,000 or less. Married filing separately and the combined Total New York income of husband and 
wife on page 1, line 5 is $5,000 or tess. it no tax is payable as expiained above, see instructions page 9. 


ces nena oe ARENA 


PROOF OF SERVICE BY MAIL 
ies nasck 29 1977, 


I mailed a true copy of the within r 


securely enclosed in a postpaid wrapper in the post office at 
Albany, New York regularly maintained by the United States Government 


directed to: 


GOLDSTEIN, NAVAGH, BULAN, & CHIARI, Co-counsel, 10 Lafayette Sq., 
Buffalo, N. Y. 14203 


LOUIS STERNBERG, Trustee, 500 Walbridge Bldg., Buffalo, N. Y. 14202 


KAVINOKY, COOK, HEPP, SANDLER, GARDNER & WISBAUM, for 
(J. SWERDLOFF Estate Atty.) 120 Delaware Ave., Buffalo, N. Y. 14202 


those being their designated and actual offices and addresses, 


between which places there is regular communication by mail. 


